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DISTRIBUTION CONTRACTS AND
COMPETITION LAW*

Michael MARTINEK
Professor of Civil Law, Commercial Law, Private International Law
and Comparative Law at the University of Saarland, Saarbriicken

Introduction

1. Contract and competition

The movement from short-term exchange to long-term cooperation and the
significance of networks with durable relationships in the law of contracts' can
hardly bejustly valued without taking into account the law of competition. This
requires — and that is the gist of this paper — that the contract lawyer becomes also
competition lawyer. This cannot come as a surprise. Contracts are, after all, the
legal instrument to perform and stimulate competition.? Competition takes place
and gains shape by negotiating and concluding contracts, as well as, of course, by

* This contribution is the extended version of a paper which was presented to the Sixth
Romanian-German Symposion on European Law“The Influence of European Law upon National
Law-Experiences and Future Perspectivesof Romania and Germany”, held at Saarbriicken, Gerrmany,
31 October to 5 November2016, in the framework of the friendship and cooperation agreement
between the Law Faculties of Craiova University and Saarland University.

' For the emergence of contractual network relations in the law cf the contributions in M.
Amstutz / G. Teubner (eds), Legal Issues of Multilateral Co-operation (2009), and in M. Amstutz
(ed.), Die vernetzte Wirtschaft — Netzwerke als Rechtsproblem (2004); G. Teubner, Netzwerk als
Vertragsverbund, Virtuelle Unternehmen, Franchising, Just-in-time in sozialwissenschaftlicher und
Jjuristischer Sicht (2004); D. Campbell / H. Collins / John Wightman (eds), /mplicit Dimensions of
Contract: Discrete, Relational and Network Contracts (2003); for the basics see 1.R. Macneil, ‘The
Many Futures of Contracts’, 47 Southern California Law Review (1974) 691; 1.R. Macneil, ‘Contracts:
Adjustment of Long-Term Economic Relations under Classical, Neoclassical and Relational Contract
Law', 72 Northwestern University Law Review (1978), 854 1.R. Macneil, The New Contract Law
(1979); M. Castells, The Rise of the Network Society (2000); KW. Lange, Das Recht der Netzwerke —
Moderne Fromen der Zusammenarbeit in Produktion und Vertrieb (1998).

* See M. Martinek, ‘Contract law theory in the social welfare state of Germany — developments
and dangers’ (2007) TSAR - Tydskrif vir die suid-afrikaanse reg / Journal of South African Law 1 —
18; M. Martinek, ‘Vertragliche Schuldverhiltnisse’, in D. Willoweit (ed), Rechtswissenschaft und
Rechtsliteratur im 20. Jahrhundert (2007) 141 —179.
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terminating contracts to pave the way for new negotiations and conclusions of
new contracts. The more contracts are negotiated, concluded and terminated in a
market, the more vivid is the competition. Once a contract has been concluded,
competition is reduced and partly over for a while, since the contracting parties
are bound and saturated, their former competitors on either side have lost this
race and have to turn their attention on different races with different possible
partners. As far as long-term contracts are at stake, which provide not only for
one discrete exchange, but for a long-standing cooperation and for a framework
for future exchanges between the same parties, competition can be noticeably
quenched by the establishment of a quasi-monopolistic relationship between
these two parties which hereby exclude all other possible future partners from
any chance to successfully compete. A long-term contract tends to be adverse to
competition. All the more, extensive networks of long-term contracts in a
particular market tend to be adverse and harmful to competition. It comes as no
surprise, therefore, that networks of long-term contracts are of special interest
for the law of competition.

2. Long-tern distribution contracts as a paradigm for networks

This is particularly true with regards to distribution contracts, ie vertical
systems of long-term contracts between a producer or wholesaler as the supplier on
the one side and a number of dealers as distributors of goods and services on the
other side3 The distributors can be commercial sale agents, commission agents,
authorised dealers or franchised dealers. Distribution contracts have always been in
the focus of contract lawyers when discussing the problems of long-term contractual
agreements, of relational contracts and of networks of contracts. They also serve very
well as the main paradigm for the impact of networks of long-term contracts on
market and on competition and for the reaction of the law of competition.*

3 For the foundations of the law of distribution see M. Martinek in M. Martinek / FJ. Semler /
E. Flohr (eds), Handbuch des Vertriebsrechts (4th ed 2016) 1 et seq; R. Baldi, Distributorship,
Franchising, Agency (1987).

* See the contributions in M. Amstutz / G. Teubner (eds), Networks: Legal Issues of Mulilateral
Contracts (2009): C. Ott, ,Contract Network in Distribution Systems’, 151 JITE — jJournal of
Institutional and Theoretical Economics (1995) 212 — 217; L. Miiller-Hagedorn, ‘The Variety of
Distribution Systems’, 151 JITE — Journal of Institutional and Theoretical Economics (1995) 186 —
202; E. Schanze, ‘Symbiotic Contratcs: Exploring Long-Term Agency Structures Between Contract
and Cooperation’, in Chr. Joerges (ed), Franchising and the Law, Theoretical and Comparative
Approaches in Europe and the United States (1991) 67 — 103; E. Schanze, ‘Symbiotic Arrangements’,
149 JITE — ]ourna/ of Institutional and Theoretical Economics (1993) 691 — 697; H.P. Schwintowsky,
Alleinvertriebssysteme. Okonomische Funktionen — wettbewerbliche Grenzen (1992); JE. de
Cockborne, ‘Franchising and the European Competition Law’, in Chr. Joerges (ed), Franchising and
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3. Vertical integration and vertical group cooperation

3.1. Historical background

The economies on the levels of distribution of goods and services in the
Western world (and also meanwhile of the Eastern hemisphere) are covered and
overrun nowadays by networks of distribution contracts.> The marketing channels
are to a high extent organized by means of vertical systems of contracts. In general
(and all future descriptions and statements are meant here “in general”), this
ensues form the successful attempts and efforts of the industrial enterprises on
the production level to employ the formerly independent dealers to serve the
producers’ marketing interests and to bind them to their strategies to sell their
goods to the consumers. By means of distribution contracts the dealers become
instrumental for the marketing objectives of the producers. The dealers who
formerly possessed the pride and self-esteem to act as independent advocates for
the consumers’ demands have been transformed to contracted dealers identifying
their interest, to a fair degree, with the ideas and strategies of their suppliers to
jointly compete for, or to “exploit” the consumers. The earlier classical model of
distribution of goods, still in existence between the two world wars, was
characterised by a relatively clear functional separation between the levels of
production, wholesale and retail business. The dealers reacted to the consumers’
demands and were free and independent to conclude contracts accordingly with
suppliers of their choice; they were legally and economically independent. Under
the influence of the marketing philosophy, however, in the European countries,
particularly since the sixties and seventies, the producers became more and more
aware of the importance and exigency to “pre-sell” their goods, ie. to create and
to foster, first of all, a demand for their goods and to fully control the marketing
channels and the distribution level. This development, commonly called the

the Law. Theoretical and Comparative Approaches in Europe and the United States (1991), 281 —
314; Chr. Joerges, ‘Contract and Status in Franchising Law’ in Chr. Joerges (ed), Franchising and the
Law. Theoretical and Comparative Approaches in Europe and the United States (1991), 1 — 66; M.
Martinek, Franchising: Grundlagen der zivil- und wettbewerbsrechtlichen Behandlung der
vertraglichen Gruppenkooperation beim Absatz von Waren und Dienstleistungen (1987); M. Rohe,
Netzwertrage: Rechtsprobleme komplexer Vertragsverbindungen (1998).

5 G. Bogaert / U. Lohmann (eds), Commercial Agency and Distrubution Agreements: Law and
Practice in the Member States (2000); M. Martinek / F.J. Semler / E. Flohr (eds), Handbuch des
Vertriebsrechts (4th ed 2016); R. Baldi, Distributorship, Franchising, Agency (1987); F. Bortolotti / G.
Bandanini, // contratto di agenzia commerciale (2003); Pinciples of European Law — Study Group on
a European Civil Code (M.W. Hesselink / J.W. Rutgers / O. Bueno Diaz / M. Scotton / M. Ve]dman),
Commercial Agency, Franchise and Distribution Contracts (2006).
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vertical downstream integration of distribution systems®, aimed at the planning,
organising and controlling of as many distributive activities as possible. In establishing
networks of long-term distribution contracts with selected dealers the producers
relied on their market dominance and assumed the leadership for the marketing of
their goods. The dealers, by and large, turned out to be willing and prepared to
subordinate their interests and activities under the leadership of the suppliers,
because of the many advantages they gained from a long standing cooperation. They
preferred, often enough, to operate a “sheltered enterprise”.

3.2. Horizontal and vertical group cooperation

The establishment of networks of distribution contracts entailed new forms
of cooperation which are commonly called vertical group cooperation as opposed
to horizontal group cooperation. Horizontal groups like voluntary chains or
cooperative groups among retailers had already been in existence for more than a
century; they were, at the beginning, defensively oriented and were designed to
build up market power on the demand side to profit from economics of large
scale buying by rebates, kick-backs and alike. Horizontal group cooperation is
organised in corporations or partnerships; horizontal groups of distributors
arecompanies which try to counterbalance the bargaining power of industrial
enterprises.’” A vertical group, however, consists of a system of long-term
distribution contracts, the centre of which is the supplier and/or producer. This
system is “fan-shaped” or “pyramid-shaped” with the supplier and/or producer
being the hub of the system and the centre of a more or less autocratically
organised administration. It constitutes a vertical system or vertical network of
contracts, because one partner, namely the supplier (mostly a producer belonging
to the commodity industries), is positioned on a higher step of the different levels

® Cf R. Lademann, Machtverteilung zwischen Industrie und Handel (1988); M. Martinek,
Vertriebsrecht und vertikale Integration in der BGH-Rechtsprechung’ in A. Heldrich / K. Hopt (eds),
50 Jahre Bundesgerichtshof Vol. 1l (2000)101; W. lrrgang (ed), Vertikales Marketing im Wandel
(1993); H. Ahlert (ed), Vertragliche Vertriebssysteme zwischen Industrie und Handel (1985); M.
Laurent, Vertikale Kooperationen zwischen Industrie und Handel — Neue Typen und Strategien zur
Effizienzsteigerung im Absatzkanal (1996); A. Solter, Kooperative Absatzwirtschaft — Grundlagen,
Erfordernisse und Maglichkeiten der Zusammenarbeit zwischen Industrie und Handel (1971).

7 G. Olesch, Die Einkaufsverbande des Einzelhandels — Typologie und Dokumentation (1980); F.
Kutscher-Puis, Die Verbundgruppen des Handels und ihre Anschlussvertrige (2006); A. Geiger,
Europdische  Verbundgruppen im ElU-Kartellrecht (2001); F. Markmann / G. Olesch,
JFranchisesysteme und Verbundgruppen — Ein Vergleich von Struktur und Strategie, in: D. Ahlert
(ed), Handbuch Franchising & Cooperation (2001) 107 R. Purtschert, [Einkaufsgenossenschaften des
Handels, 52 Zeitschrift fiir das gesamte Genossenschaftswesen (2002) 271; G. Schulte,
Kartellrechtliche Fragen der Verbundgruppen (2000).
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of the economy, whereas its many distributors and contracting partners (mostly
belonging to the retail business) are situated on a lower step closer to the
consumers’ level. Unlike in a horizontal group there are no or no important links
between the different distributors. In a vertical group the inter-organisational
management is run by the centre of the system unilaterally. The supplier and/or
producer entertains isolated bilateral relationships to each of his contracting
distributors, and the different parallel contracts show basically the same content.

4. Characteristic features of vertical group cooperation

Among the most characteristic features of vertical groups, the very high
degree or intensity of cooperation must be emphasized.® This means that not only
just the conditions of the future sales of goods, but a variety of circumstances
and activities is being regulated in the contracts like the presentation of the
goods, the modalities of approaching the consumers, questions of advertisement,
the training of the distributors’ staff members and so on. Of course, the intensity
of cooperation depends on the particular type of distribution contract in
question. Contracts with authorized dealers show a lower degree of cooperation,
whereas franchise contracts are characterised by a multiplicity of provisions
subjecting practically all entrepreneurial activities to the contractual agreement.
Franchise contracts provide for what is called “total cooperation”. A corollary of
this high intensity of cooperation is the consciousness among all the group
members that they belong to a unit and strive for the success of the same
product. The members of the network are not acting autonomously, but in
concerted efforts. They all know that their success depends on the system and
hereby on each individual member. The failure of one partner has detrimental
effects on the image of the entire distribution system. Another feature of vertical
groups is the high degree of adaptability of marketing activities to changing needs
and demands of the market. Depending on the channel administration of the hub
of the system, the vertical distribution group allows for a strategy of quick
response to the challenges of the day, in that an improved variation of the
product, a new business administration idea or an innovative pre- or after-sales

# H. Kohler, Individualwettbewerb und Gruppenwettbewerb’ in 146 Zeitschrifi fiir das gesamte
Handels- und Wirtschaftsrecht (1982) 580; B. Tietz, Der Gruppenwettbewerb als Element der
Wettbewerbswirtschaft — Das Beispiel der Automibilwirtschafé (1981); B. Tietz /| G. Mathieu, Das
Kontraktmarketing als  Kooperationsmodell  (1979); V. Beuthin, ,Das Franchising im
Gruppenwettbewerb des Handels', Betriebs-Berater (1993) 77; H. Meffert (ed), Marketing im Wandel
(1980); N. Gaehrens, Die ékonomisiemng der Warendistribution durch zwischenbetriebliche
Kooperation (1990).
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service can be enforced easily and swiftly upon all the network members. Vertical

groups are highly flexible. In addition, the consumers perceive a vertical group as
an entrepreneurial unit and often enough consider the members of the network
to be just branches of the same enterprise. This is particularly true with franchise
systems, because the different franchised outlets show the same uniform appearance
which the consumer regards as a guarantee for always the same standard of
service and for the same quality of the product.’

It has often been described that the formation of vertical groups modifies the
structure of competition in a market. As long as there are no networks of long-
term contracts and no vertical distribution systems in existence, competition takes
place in the anarchical way of “man against man”, enterprise against enterprise. In
the absence of distribution systems, the individual distributors of a particular
product and of concurring products compete against each other. Universal
distribution entails universal and individual competition. The formation of networks
and systems, however, produces groups of distributors with parallel and
homogenous interests in the success of their product. By means of marketing
channel administration and by shaping the distribution contracts carefully, the
supplier intentionally aims at a reduction of competition among the members of
this particular network. The intra-brand competition among the distributors of the
same brand will be diminished through the establishment and administration of a
vertical group. However, the competition between the different brands, the inter-
brand competition between different, but concurring products, will be intensified at
the same time, because it is now the vertical groups that fight against each other to
sell the product of their system. Instead of the individual distributors, now the
groups of distributors compete against each other. It is well established, therefore,
that the formation of vertical groups, ie. the introduction of networks of distribution
contracts in a market, modifies remarkably the structure of competition: it changes
the anarchical, universal and individual competition into a more orderly, more
structured group competition with reduced intra-brand competition and with
increased inter-brand competition.

® Cf J.N. Adams / K.V. Pritchard Jones / ]J.B. Hickey, Franchising: Practice an Precedents in
Business Format Franchising (5th ed 2004); B. Tietz, Handbuch Franchising — Zukunftsstrategien
fiir die Marktbearbeitung, (2nd ed 1991); B. Tietz / G. Mathieu, Das Kontraktmarketing als
Kooperationsmodell fiir den mittelstindischen GrofS- und Einzelhandel (1979); E. Floh, Der
Franchisevertrag — Formularhandbuch (2nd ed 2001); P. Giesler / ]J. Nauschiitt, Franchiserecht
(2002); B.C. Haager, ,Die Entwicklung des Franchiserechts in den Jahren 1999, 2000 und 2001, in
2002 MNeuwe ]uristisc/;e Wochenschrift 14663 — 1474; M. Martinek, Moderne Vertragstypen Vol 1I-
Franchising, Know-How-Vertrdge, Management- und Consultingvertrige (1992); K. Metzlaff (ed),
Praxishandbuch Franchising (2003).
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5. Vertical restraints of trade as elements of distribution networks

5.1. Exclusive dealing, territorial restrictions, customer restrictions, tying
agreements and alike in distribution contracts

Distribution contracts of a particular network are always standard form
contracts for the entire system: one network, ome standard form contract.
Concerning the rights and duties of the partners of a distribution contract the
competition lawyer is mainly interested in those clauses which directly or indirectly
unfold an effect to the competitiveness of the pertinent market and hereby concern
the workability of competition. These clauses are regarded as vertical restraints of
trade which bind the partners to prescribed activities and harmonized behaviour
and which the supplier, when designing the distribution contracts for his network,
sets in motion to push through his marketing objectives.” In fact, a variety of
vertical restraints of trade can be distinguished and put in a systematic order." They
all are elements available for the design and shape of the distribution contracts in a
particular network, and hardly is any network of distribution contracts conceivable
without a certain number of vertical restraints of trade.

Examples are manifold: Restrictions on the retail price, when selling the product
to the customers of the distributor,are perhaps the most prominent example. They
appear in many forms like minimum price clauses or maximum price clauses or even
clauses fixing prices firmly and absolutely. By means of supply restraints — another
example — the distributor is obliged to buy products of a certain quality and/or
quantity only from his partner or from “approved” suppliers— approved by the
partner, that is. They appear also in different forms. Sometimes the distributor is
permitted to buy certain qualities and/or quantities also from external, unapproved
suppliers; sometimes he is bound exclusively to his one supplier only, which is the
case in so-called requirement contracts, full line performance contracts or exclusive
dealing agreements. The distributor is foreclosed from any activity promoting the
sale of concurring products and is forced to solely concentrate on the sale of the one
supplier's goods. Territorial restrictions — the next example — impose on the
distributor the duty to abstain from promotion activities outside the area allocated to
him. Most distribution systems operate a zoning scheme allotting certain geographical
areas to selected distributors. Again different forms and intensities of relative or

' Cf Th. Kapp, Wettbewerbsbeschrinkungen durch vertikale Vertriebsbindungen? (1984);
F. Rittner, Die AusschliefSlichkeitsbindungen in dogmatischer und rechtspolitischer Betrachtung
(1957); E. Sundhoff, Uber vertikale Absatzbindungen', in Festschrift fiir Seyflert (1968), 479.

" Cf D. Ahlert, Distributionspolitik (1985) 43 et seq; Chr. ). Meier, Selektiver Vertrieb, Vol. 1
(1979), 192; O. Sandrock, Grundbegriffe des Rechts der Wettbewerbsbeschrinkungen (1968) 31; R.
Krasser, Der Schutz von Preis- und Vertriebsbindungen (1972).
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absolute territorial restrictions can be distinguished, starting out with rather harmless
agreements on an area of primary responsibility for the distributor, ending up with
closed or even airtight territorial restrictions flanked by profit pass-over clauses; the
latter demand from a distributor to renounce the benefit of a business transaction by
passing-over his gain (partly or fully) to the neighbour member of the network
whose exclusive territory has been violated. Also location clauses or one-place-
business clauses, by which the distributor is confined to a certain location of his
enterprise, must be mentioned in this context. Similar in effect to territorial
restrictions are customer restriction clauses which bar the distributor from access to

certain types of customers (like public institutions, other retailers or special types of
companies which the producer may reserve for his own direct business activities).
Tyingarrangements or tie-in restrictions aim at the promotion of certain products
which the distributor does not like so much (tied products), since he can only obtain
products he does like (tying products), if he buys the tied products as well. The
distributor gets what he wants only if he takes also what he does not want.

5.2. Anti-competitive effects of vertical restraints and the ambiguity issue

It is not so easy for the competition law to deal appropriately with vertical
restraints of law.” Their effects in the market and their impact on competition
cannot always easily and clearly be determined and appraised. Exceptions are perhaps
price fixings, ie. clauses on retail price maintenance. If a producer and/or suppliers
attempts to prescribe absolutely fixed pricesin the distribution contracts which
the distributors are then obliged to impose on their consumers, the vertical
restraints of the entire network have the same effect like a horizontal price cartel
agreement between the distributors as members of this network. Vertical price
fixing can reduce the price competition to zero with regard to the product
distributed in the network. Since pricing is the most important competition
parameter, those clauses are commonly seen as pernicious per se.

On the other hand, some types of vertical restrictions can possibly be regarded
as useful for and beneficial to competition.® This is often demonstrated by the

2 Cf W. Veelken, Vertriebssysteme unter besonderer Beriicksichtigung des deutschen und
européiischen Wettbewerbsrechts’ in 89 Zeitschrift fiir Verg/eicbende Rechtswissenschaft (1990) 358;
Ch. J. Meier, Der selektive Vertrieb in EWG-Kartellrecht Vol. 1 and 2 (1979); D. Ahlert, Die
Bedeutung Vertraglicher Vertriebssysteme fiir den freien Wettbewerb und die Funktionsfihigkeit
von Mirkten, in (1987) Wettbewerb in Recht und Praxis 215; B. Glasow, Vertikale Preisbindung,
Wettbewerbstheorie und Wettbewerbsrecht in den USA, Deutschland und Europa (1999);
Th. Pawlikowski, Selektive Vertriebssysteme (1983).

3 U. Loewenheim, Warenzeichen und Wettbewerbsbescbré’n/(ung (1970) 99; H. Grossekettler, Die
gesamtwirtschaftliche Problematik Vertraglicher Vertriebssysteme’ in: D. Ahlert (ed), Vertragliche
Vertriebssysteme zwischen Industrie und Handel (1981) 255; H. Grossekettler, Die volkswirtschaftliche
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so-called free-rider-paradigm with regard to territorial restrictions.* This can be
shortly described as follows: In case a distribution system would not provide for any
territorial or customer restrictions at all, but leave it to the members of the network
to deal with any consumers wherever possible, the special efforts of a certain
distributor to promote the sale of the product by the rendition of a particular service
would not be honoured. The reason is that the rendition of a particular service (let’s
say in the form of elaborate advice, of knowledgeable consultation, of innovative
advertisementor of a time-consuming demonstration of the product) is costly and
leads to an increase of the price for the product. The consumers would, therefore,
tend to benefit from theparticular rendition of services of the eager distributor, but
would abstain from buying the product from him, go over to the less eager
neighbour distributor, who relinquishes any service efforts, thus can sell the same
product at a lower price and insofar takes a “free ride” benefiting from the eager
distributor’s efforts. The less eager distributor exploits the eager distributor. The
remuneration for the special efforts of a distributor is wrongly allocated to the
distributor who abstains from the efforts. Eventually, all distributors would be best
advised to renounce all special marketing efforts and just place the plain product on
the shelf. No doubt, this would be highly detrimental for the consumers who would
be confronted, at the end of the day, only with discount retail shops selling the naked
commodities without any service. This mechanism, at least in theory, demonstrates
that, by means of territorial restrictions, the special sales promotion efforts employed
by a distributor can more likely be honoured, because the benefit of the sale can be
reserved for and allocated to him. This demonstrates that vertical restrictions of
trade can also have a pro-competitive effect.

In general, it can hardly be denied that networks of contracts and vertical

distribution groups can have immense rationalizing effects, and can lead to an
orderly supply of the consumers at remarkably reduced costs as compared with
universal, “anarchical” distribution. Consumers can benefit to a high degree from
a better market transparency, from lower transportation costs, from improved
warranty services and so on.

5.3. Effects of market-foreclosure

With regard to exclusive dealing agreements it has already been mentioned
that the parties of the distribution contract enter into a long-term relationship

Problematik von Vertriebskooperationen. Zur wettbewerbspolitischen Beurteilung von Vertriebsbindungs-,
Alleinvertriebs-, Vertragshindler- und  Franchisesystemen’, 28 Zejtschrifi fiir das gesamte
Genossenschaftswesen (1978) 325; M. Martinek, Franchising ( (1987), 468.

" See e.g. Th. Kapp, Wettbewerbsbeschrinkungen durch vertikale Vertriebsbindungen? (1984),
49 ff; M. Martinek, Franchising (1987), 439.
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and establish a quasi-monopolistic connection between them which excludes all
other possible partners from business.> This means that the competitors of the
producer and/or supplier are barred from entering into a contractual relationship
with the distributor belonging already to a distribution system. The distributor is
bound by the exclusive dealing agreement with his one and only partner and is
no longer open for other supply contracts with other possible partners on the
level of his supplier. This means also that potential competitors of the distributor
in a particular area cannot successfully apply for admission to the system,
because the supplier is obliged to supply his goods exclusively to his chosen
contracting partner and to reject all demands by concurring distributors in this
area where the distribution business is reserved to the member of the network. 1t
is clearly visible that long-term distribution contracts partly eliminate both
contracting partners on both levels of the economy from the interplay of market
powers. The more long-term contracts come into existence and the more
networks of contracts are being established, the more difficulties arise for the
competing producers and/or suppliers to find suitable distributors on the lower
level and to gain access to the consumers through the distributors as gate-
keepers. Accordingly, the more long-term contracts come into existence and the
more networks of contracts are being established, the more impediments have to
be surmounted for the distributors to find suitable suppliers and to obtain the
desired goods for their retail distribution to the consumers. The downstream
marketing channels for the producers are being obstructed and suffocated; the
upstream supply resources are being cut off and made unattainable for the
distributors. This market foreclosure effect is intensified by an increase of the
long-term contracts and of the networks and vertical groups. On the distribution
level the number of concurring enterprises is reduced and the degree of
homogeneous competition parameters is enhanced, which can result in each
distributor assuming a monopoly-position for a particular product in a particular
area. The dangers for a lack of dynamics and flexibility in the market are obvious.
Competition can become disarranged, crippled and crusted. The dangers loom
larger and larger the more producers and the more dealers enter into a long-term
relationship within a network of contracts and become a member of a vertical
group. Admittedly, up to a certain quantity and density of networks of contracts
the rationalising effects, which have been discerned in vertical groups, can prevail
over the market foreclosure effects. Vertical restraints obviously become dangerous,

' H. Kohler, JIndividualwettbewerb und Gruppenwettbewerb’, 146 Zeitschrift fiir das gesamte
Handelsrecht und Wirtschaftsrecht (1982) 580 fF; A. Solter, Kooperative Absatzwirtschaft— Grundlagen,
Erfordernisse und Mbgﬁchkeiten der Zusammenarbeit zwischen Industrie und Handel (]97]); B. Tietz,
Der Gruppenwettbewerb als Element der Wettbewerbspolitik (1981); B. Tietz / G. Mathieu, Das
Franchising als Kooperationsmodell fiir den mittelstindischen GrofS- und Einzelhandel 1979).
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however, if a multitude of networks of contracts employing vertical restraint clauses
cover and coin the market. It must be added, of course, that here as always in
competition law the determination of the relevant market with regard to the territory
and to interchangeable and concurring products decides over everything.

The ambiguity of vertical restraints in networks of distribution contracts can

also be demonstrated with regard to the previously mentioned phenomenon that
vertical groups tend to decrease the intra-brand or product-internal competition,
whereas they increase the inter-brand or product-external competition. This
mechanism can be welcomed or at least be taken into account as long as a relatively
high degree of inter-brand competition, 7e. group competition, takes place in the
market. The advantages which the rationalising effects of networks of contracts
show for the consumer and which the enhanced intensity of inter-brand group
competition brings about can easily compensate for or even prevail over the
disadvantages of a reduced intra-brand competition among the members of a
particular network, as long as a relatively high degree of inter-brand competition
occurs. This, of course, depends mainly on the number of players in the market
on the production level. As long as we find a broad oligopoly on the production
level with intensely competing producers of concurring products, the decrease of
intra-brand competition can be neglected. If concurring brands of different
origins are subject to a workable competition, one does not need to care so much
about competition among distributors of the same brand. The mitigation of intra-
brand competition can hardly produce serious detrimental effects for the consumers
who are easily able to satisfy their demand by the acquisition of substitute products
from different producers and their distributors. If, however, the intensity of inter-
brand competition slows down and slackens, eg. because of a reduced number of
producers forming a narrow oligopoly, it can become an inexorable necessity to
procure a high degree of intra-brand competition and to hereby prevent the
exploitation of the consumers through high-priced products.

6. Distribution networks and EU Competition Law
6.1. The Block Exemption Regulation for Vertical Agreements (VBER)
Distribution contracts which are able to noticeably impair the trade between
the EU member states are prohibited by the competition provision of article 101

sec. 1 of the Treaty on the Functioning of the European Union (TFEU - Lisbon
Reform Treaty; formerly article 81 sec. 1).® The ruling idea of this provision is that

6 Cf E. Flohr, in: M. Martinek / FJ. Semler / E. Flohr (eds), Handbuch des Vertriebsrechts (4th
ed 2016) 279 et seq. and M. Martinek / S. Habermeier, ibidem, 643 et seq..
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vertical restraints of trade (as well horizontal cartel agreements and concerted
actions) are, as a matter of principle, null and void. According to the principle of
legal exemptions, however, agreements containing vertical restraints of trade are
generally permitted, if they are covered by a so-called block exemption regulation
(general exemption) or if they comply with the pre-requisites of article 101 sec. 3
(individual exemption). The European Commission has issued a block exemption
regulation no. 330/2010 of 20 April 2010, which covers all vertical restraints of
trade in practically types of distribution contracts, including the ones of the
automobile industry.” It entered into force on 1 June 2010 and prescribes a
validity until 31 May 2022. This so-called umbrella block exemption regulation
replaces a number of formerly existing block exemption regulations for different
types of vertical restraints.® Agreements on technology transfer involving patents
or know-how licensing agreements are being dealt with in a special block exemption
regulation.

The umbrella block exemption regulation 330/2010 or vertical block exemption
regulation (VBER) covers most of the fields of commerce and includes the
distribution of goods as well as the rendition of services on all levels of the eco-

nomy. It is applicable to all kinds of vertical restraints to competition. In contrast
to its predecessors the umbrella block exemption regulation does not expressly
enlist all restrictive contractual clauses which are permitted, but describes certain
restraints of trade which definitely exclude an exemption from the prohibition
and thus are forbidden.

It is noteworthy in our context that the vertical block exemption regulation
provides for an exemption from the general prohibition of restraints of
competitiononly, if the supplier or the buyer has a market share of less than 30%,
This threshold is based on the opinion that the advantages of vertical restrictions
in networks of distribution contract, namely the increase of economic efficiency,
prevails over the detrimental effects to competition (namely the decrease of intra-
brand competition among the distributors) only up to the limit of 30% market
share. In case of exceeding market shares, this presumption cannot be maintained. At
this point for the competition lawyer the notion of networks of contracts comes

"7 Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article
101(3) of the Treaty on the Functioning of the European Union to categories of vertical agreements
and concerted practices (Text with EEA relevance), Official Journal L 102, 23.4.2010, p. 1 — 7.

® Th. Ackermann, Die neuen EG-Wettbewerbsregeln fiir vertikale Beschrinkungen’, 1999
Zeitschrift fiir europaisches Wirtschafisrecht 741; F. Bayreuther, Die Reform der EG-Wettbewerbspolitik
gegeniiber vertikalen Wettbewerbsbeschriankungen', Europdisches Wirtschafts- und Steuerrecht (2000)
106; R. Bechtold, [EG-Gruppenfreistellungsverordnungen — eine Zwischenbilanz’, Europdisches
Wirtschafts- und Steuerrecht (200]) 49; V. Behr, Die Behand]ung von Vertika]vereinbarungen nach der
7. GWB-Novelle’, Wirtschaft und Wettbewerb (2004) 259.
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already into play. Up to the limit of 30% market share networks of distribution
contracts can be established to penetrate the market, if the contractual provisions

comply with the vertical block exemption regulation. Beyond this limit the question
of permissibility must be scrutinized on the ground of article 101 sec. 3.

The European Commission has also published so-called guidelines for vertical
restraints of trade which serve as an additional and an important source of law
for the competition law practitioners, especially for the corporate lawyers drafting
the distribution contracts.” The guidelines contain helpful explanations, hints and
examples for the interpretation and application of the vertical block exemption
regulation.”® Although the vertical guidelines are by no means binding for the national
courts nor for the Court of Justice of the European Union, the Commission,
however, strictly adheres to the guidelines which insofar have a self-binding effect
for the European competition administration.

The provisions of the vertical block exemption regulation are highly detailed
and sophisticated and try to deal with all the common types of vertical restraints
of trade, which the marketing experts and the legal practitioners have developed
to shape networks of distribution contracts. The regulation tries to balance out
the advantageous and the detrimental effects which vertical restraints of trade
can exert to competition. It hereby attempts to cope with the ambiguity of
vertical restraints.

6.2. The basic content of the VBER

The VBER enlists certain types of hard-core restrictions which are deemed to
be pernicious per se and therefore cannot at all be exempted. This is the cata-
logue of definitely forbidden ,black clauses“. A black clause in a distribution
contract makes the entire contract null and void according to the principle of
all-or-nothing. This means, if the agreement contains one or more of these restrictions
(or contains an obligation that has the same effect as one of these restrictions),
the automatic exemption provided by the VBER will not apply to the entire

' Commission Notice, Guidelines on Vertical Restraints, Official Journal C 130, 19.5.2010, p. 1.

** M. Hughes / C. Foss / K. Ross, ,The Economic Assessment of Vertical Restraints under UK. and
E.C. Compeition Law’, European Competition Law Review (2001) 421; S. Bishop / D. Ridyard, E.C.
Vertical Restraint Guidelines — Effects Based or Per se Policy?, European Competition Law Review
(2002) 35; L. Pepperkorn, [E.C. Vertical Restraint Guidelines — Effects Based or Per se Policy?,
European Competition Law Review (2002) 38; A. Griffith, ,A Glorification of de minimis — The
Regulation on Vertical Agreements’, European Competition Law Review (2000) 241; F. Rittner, \Die
neuen Guidelines fur Vertika]vereinbarungen', Wirtschaft und Wettbewerb (2000), 835 F. ). Semler /
M. Bauer, ,Die neue EU-Gruppenfreistellungsverordnung fiir vertikale Wettbewerbsbeschrinkungen —
Folgen fiir die Rechtspraxis’, Der Betrieb (2000) 193.



SIXTH PUBLIC — ROMANIAN — GERMAN — COLLOQUIM ON EUROPEAN LAW USRS

agreement. Hard-core restrictions are, first of all, resale price fixing clauses. This
refers not only to the fixing of the price for the good or service, but also to
rebates, transportation costs and other price constitutive elements. The essence is

that no minimum or fixed prices can be agreed upon, whereas maximum sales
prices and recommended prices are usually acceptable.

Among the hard-core restrictions also certain types of territorial restrictions
and customer restrictions are mentioned in the VBER. Essentially, restrictions to
active sales promotion outside the territory allotted to a dealer can be permitted,
whereas passive sales activities, ie. sales to customers coming from outside the
allotted territory or area of responsibility, cannot not be restricted. Territorial and
customer restrictions have the tendency of prohibiting the buyer/distributor from
actively seeking customers in a territory or from a customer group that has been
reserved for the supplier or another buyer/distributor. Only under certain
circumstances, e.g. when restricting all sales to end users by a wholesale buyer,
are they permissible. Territorial and customer restrictions on sales within a
"selective distribution system" (where buyers are chosen on the basis of pre-
determined criteria) are also in general “hard-core”, although a supplier may
restricta distributor in a selective distribution system from selling to other dealers
who are not "authorised". Finally, restrictions on sales of components belong
generally to the hard-core restrictions. However, buyers may be prohibited from
selling the component on to competitors of the supplier. By no means can a
supplier be barred from selling components as spare parts to end-users, repairers
or other service providers on the aftermarket of the buyer's product.

The VBER also enlists so-called “excluded restrictions”, commonly called “red
list” or “red clauses”. In case a distribution agreement contains an excluded
restriction, the exemption provided by the VABE will not apply to that specific
restriction. Nevertheless, the rest of the agreement may still benefit from the
block exemption provided the conditions of the VBER are fulfilled and the
restriction in question can be severed from the rest of the agreement. If the
restriction is not severable, the agreement in its entirety will not benefit from the
automatic exemption provided by the block exemption. The catalogue of excluded
restrictions comprises clauses restricting the buyer from purchasing, or otherwise
dealing with, competing products of the purchased products, directly or
indirectly. This includes the constellation where the buyer is obliged to buy more
than 80% of its total purchases of the product from the supplier for more than
five years (so-called non-compete obligations). Also clauses restricting the buyer
from competing after the termination of the agreement are mentioned in the list,
except where the restriction is limited to one year, is necessary for the protection
of know-how and is limited to the same point of sale from which the buyer has
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operated during the agreement. Finally, clauses restricting members of selective
distribution systems from selling particular competing brands belong to the

catalogue of excluded clauses.
6.3. Permissibility by individual exemption pursuant to article 101 sec. 3

If the distribution agreement does not conform to the criteria set out in the
VBER, it will not benefit from the “general” block exemption. This does not
necessarily entail that the agreement is automatically void or unenforceable. The
parties must take recourse to a scrutiny according to articles 101 secs. Ito 3 of the
TFEU and, firstly, legally assess whether the agreement is likely to breach the
prohibition. If an analysis determines, on balance, that the agreement does not
breach the prohibition, then the parties do not need to consider the matter any
further. In case the agreement does fall within the prohibition, however, the
parties must go on to evaluate whether the benefits of the agreement justify
imposing such restrictions on competition and whether the agreement satisfies
the criteria for an individual exemption pursuant to article 101 sec. 3 of the TFEU.
This is a tricky business. The questions to be resolved are: Does the agreement
contain efficiency benefits, ie. does it improve the production or distribution of
goods or services or promote technical or economic progress? Does it allow
consumers a fair share of the resulting benefit? Does it impose any restraints on
competition other than those inevitable to gain the efficiency benefits. Does it not
substantially eliminate competition? In any case will an agreement most unlikely
benefit from an individual exemption, if it contains one or more of the
aforementioned hard-core restrictions.

6.4. The impact of competition law on the content of distribution contracts

Since the umbrella block exemption regulation does not enlist - as its
predecessors did - all vertical restraint clauses which are exempted from the
prohibition and thus are permitted, but describes the clauses only which exclude an
exemption, it leaves ample room for the parties in drafting their distribution
contracts. Former block exemption regulations exerted a so-called strait-jacket effect,
because they invited the contracting parties to exactly copy the clauses enumerated
in the block exemption regulations and hereby impeded the competition in the field
of innovative contractual provisions. Vertical restraint clauses which were not enlisted
in the catalogue of permitted clauses had to be exempted by means of an individual
application for exemption according to article 101 sec. 3 TFEU (respectively articles 81
sec. 3 or 85 sec. 3 of the previous treaties). This grievance has now been abolished
for the sake of contractual freedom.
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In fact, it is fair to say that the current European competition law on vertical
restraints of trade leaves the freedom of contract and the freedom to organize a
distribution system widely untouched. Vertical restraints of trade which are
necessary for the efficiency of the distribution system are being tolerated. Apart
from the few black clauses on price restrictions which are deemed to be

detrimental per se, it is today the rule of reason that governs the EU competition
law in the field of vertical restraints. Only misuse is prohibited. It is beyond
doubt, though, that the contract lawyer has to be fully aware of the impact of
competition law on the content of distribution law. We are dealing here, in the
realm of networks of long-term distribution contracts, with a field of law in
which EU competition law, particularly the vertical block exemption regulation
matters enormously. The contract lawyer must be also a competition lawyer to fulfil
his task to design and organize an efficient and legally permitted distribution
system by a network of contracts. This state of the art exemplifies that long-term
contractual relationships and networks of contracts are by no means a matter to
deal with for contract lawyer only.

7. Distribution networks and competitive anti-discrimination law

7.1 Basic content of competitive anti-discrimination law and applicability
on distribution contracts

Let me focus the attention now on another issue where competition law looms
large in the field of networks of long-term distribution contracts. In the member
states of the European provisions of competition law against unjustified or undue
discrimination play a major role.” Enterprises with a certain market power or even
market dominance are subject to special control of their performance in the market.
Since they, because of their powerful market position, are not fully and sufficiently
controlled by market mechanism and concurring enterprises, it is the law that
imposes particular performance-related requirements on them and demands a
certain behaviour from them in the market, as if there were a scene of workable
competition. Particularly powerful or dominant enterprises are not permitted to
treat their business partners on the supply side upstream or on the demand side
downstream unequally without justifying reason. This ruleapplies in many cases also
to the producer and/or supplier which has created and entertains a distribution
system by a network of long-term contracts with a multitude of dealers. The
powerful supplier is then bound to observe the competitive anti-discrimination law.

* M. Martinek, Franchising (1987), 598 et seq.; W. Epp, Franchising im Kartellrecht (1995) 185 ff.
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The market power which subjects the head of a distribution system to this rule
depends by no means only on its share in the relevant market. A powerful market

position qualifying an enterprise as addressee of the anti-discrimination rule can also
be constituted by the very nature of the distribution network itself. 1t is well
established that small and medium sized distributors like, for instance, franchised
dealers, whose businesses totally depend on the continuous cooperation with the
franchisor, are protected by the competitive anti-discrimination law, since the
distribution system centre assumes a powerful market position face to face with
their dealers who are insofar in an inferior position of business-related dependence.
Moreover, even in simply structured supply relationships a dealer can be dependent
on the regular and continuous delivery of certain products which the consumers
expect the dealer to offer in his shelves. A dealer of “American Whiskeys” for example
can hardly survive without the leading brands “Jim Beam” and “Jack Daniels” in his
shelves; and a shop named “Japanese Notebooks” must either offer Toshiba or Sony
computers, if not both brands. This type of product-related market power can also
qualify the head of a distribution network as addressee of the anti-discrimination
rule.

7.2. Protection of network insiders against termination and non-renewal

In those cases the competitive anti-discrimination rule aims, firstly, at the
protection of network insiders, Ze. the dealers which entertain long-term distribution
contracts with their supplier. They cannot be treated unequally without a justifying
reason. This is the situation where competition law has a direct influence on contract
law. A supplier who wants to terminate the contractual relationship with a particular
member of his distribution network, respectively intends to abstain from a renewal of
the contract for another term, is required and indeed, legally compelled, to justify his
decision and give good reasons, otherwise his course of action would be considered a
violation of the anti-discrimination rule. The contract lawyer has to consider, therefore,
competition law rules setting limits to the freedom to terminate a long-term contract.

7.3. Protection of network outsiders against business denial

The competitive anti-discrimination rules can also, secondly, serve as a
protection of network outsiders, ie. dealers who so far had no access to the
distribution network and were foreclosed from the supply with the products of
the distribution system. They can, under certain conditions, sue the supplier to
abandon his strategy of business denial, to provide for access to the goods, and
even sometimes to admission to the network of the distribution contracts. In this
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field of discriminatory business denial and discriminatory exclusion from admission

to the distribution network, competition law can even compel the supplier to
conclude a distribution contract with a dealer. In this context the contract lawyer
has to consider competition law rules setting limits even to the freedom to
refrain from the conclusion of a contract.

Conclusion

As we have seen, long-term contractual relationships and networks of
contracts are by no means a matter to deal with for contract lawyers only. The
longer a contractual relationship lasts and the more contracts of the same kind
penetrate the market, the more questions of competition law arise and have to be
taken into account. The duration of a contract, ie. its relational character, as well
as the multitude of contracts of the same kind, 7ie. their network character, call
for competition law to be considered and to be included in a comprehensive and
complete normative appraisal of this type of contractual cooperation. Admittedly:
this statement is trivial, but it is simply true. This is not confined to the paradigm
of distribution contracts. To almost the same degree competition influences the
contractual law view in the field of just-in-time agreements between assemblers
and suppliers on the production level”? To a lesser degree it refers also to
networks of long-term contracts of financial leasing. And also systems of factoring
contracts as well as networks of credit card agreements are governed to a fair
extent by rules of competition law.

In the light of these deliberations it is deplorable that contract law and
competition law are commonly treated as two distinctly separate disciplines of
law. Already in the treatises for students and in the academic curricula of the law
schools this is determinable. The books on contract law hardly ever mention a
word on competition law. The students in the courses on contract law normally
have not the faintest idea of the competition law issues connected to contracts,
particularly to networks of contracts and to long-term contracts. 1 humbly submit
that this should be changed rapidly and sustainably. The contract lawyer of our
modern world today must also be a competent competition lawyer.

2 M. Wellenhofer-Klein, Zu/ieférvertrége im Privat-und Wirtschafisrecht (1999); F. Graf von
Westphalen/C.-O. Bauer, Just-in-Time-Lieferungen und Qualititssicherungsvereinbarungen (1993);
B. Steckler, Die rechtlichen Risiken der Just-in-Time-Produktion (1996).
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Entry into force on October 1%, 201lof Law no. 287/2009 on the Civil Code
reignited once again the problematicof commercial law autonomy!, in fact, an old
topic in legal literature®. An analysis of the points of view stated lately in various
studies or public conferences leads to the observation that the dominant note is
scepticism to the new configuration of the commercial matter.

We do not aim to determine the advantages or disadvantages of one system
or another, even if, in principle, 1 join the opinions stated®in the sense of
recognising commercial law as a distinct branch of private law, despite the unity
achieved by the New Civil Code. Regarding the autonomy of the commercial law,
we must distinguish between the legislative autonomy and scientific autonomy.
Even though, normatively speaking, the unification of private law has been done,
the science of commercial law is necessary, having reasons for its own existence.

On the contrary, by regulating in the New Civil Code some profoundly
commercial legal institutions, we may state that a commercialisation of civil law
occurred®.

' To develop the topic of the commercial law autonomy versus the unity of private law, see:
St. D. Carpenaru, Tratat de drept comercial, Ed. Universul Juridic, Bucharest, 2009, p. 15-18;
Gh. Buta, Nou/ Cod civil siunitateadreptuluiprivat, in the paper Noul Cod civil. Comentarii, Ed. Uni-
versul Juridic, Bucharest, 2010, pages 15-39; Smaranda Angheni, Dreptul comercial — intre dualism si
monism, in the paper Noul Cod civil. Comentarii, Ed. Universul Juridic, Bucharest, 2010, p. 40-57.

% In this regard, see 1.L. Georgescu, Drept commercial romdan, vol. 1, Ed. CH. Beck, Bucharest,
2002, p. 64-79.

3 See St. D. Carpenaru, Dreptul commercial in conditiile Noului Cod civil, in Curierul judiciar
no. 10/2010, p. 544-546; S. Angheni, Dreptu/ comercial — fntretraa'l',tiona/ism ST modernism -, in
Curierul judiciar no. 9/2010, page 485.

* In the same sense, see 1. Schiau, Dreptcomercial, Ed. Hamangiu, Bucharest, 2009, p. 15.
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Therefore, the commercial provisions that justified their specificity in
comparison to the civil ones precisely because of the nature of commercial

relations, not only they disappeared, but they have been extended to all private
law relations. This conclusion may be easily observed from the way in which the
derogatory rules of commercial obligations have been taken in by the New Civil
Code from the Commercial Code of 1887.

Solidarity of Co-debtors

Art. 1.446 of the New Civil Code maintains the presumption of solidarity for
the obligations contracted during the activity of an enterprise, if the law does not
provide otherwise.

Maintaining the special commercial law directly results in preservingthe cases
where the legal (or absolute) passive solidarity cannot be removed, taking into
account the cases provided by Law no. 3111990 regarding the companies.

By comparing the content of art. 1.446 of the New Civil Code with art. 42
Commercial Code, we observe a difference in the sense that, in this latter case,
the presumption is a relative one, the parties being able to establish the contrary
(“in commercial bonds, co-debtors are held (responsible) jointly, except in the
case of a contrary stipulation”). Or, in the New Civil Code, the presumption is
applied in all these relations, except when the law instructs otherwise.

The conclusion is that the presumption of co-debtors’ joint responsibility is
no longer a relative one, but an absolute one. The parties can no longer rebut
this presumption.

The Flow as oo right of interests

Regarding the rule established by art. 43 of the Commercial Code on the flow
as of right of interests’, we observe that in the New Civil Code this rule is
maintained by art. 1.535, par. 1 according to which if an amount of money is not
paid on the due date, the creditor is entitled to moratory interests, from the due
date until the payment is made, in the amount agreed by the parties or, in absence,
within the quantum provided by law, without needing to prove any damage.

We also observe that in this case, by not identifying the nature of the
obligation assumed (respectively a professional or a non-professional one), the
moratory interests are due from the due date regardless of the specificity of the
obligation (meaning assumed during the enterprise’s activity or not). We point

® “Liquid commercial debts and paid in cash generate as of right interest from the day when

they become due.”
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out once again the broadening of the scope of applicability of the rule of art. 43
of the Commercial Code to all money (pecuniary) obligations assumed after the
entry into force of the New Civil Code.

The current regime of legal interest is provided by the Government Ordinance
no. 13/2011 regarding the legal remuneratoryand penalizing interest for monetary
obligations, as well asregulating financial-fiscal measures in the banking field®.

The parties are free to establish, in conventions, the interest rate both for
refunding a loan of an amount of money and for the late payment of a monetary
obligation (art. 1); establishing the interest is done only in writing, otherwise only
the legal interest is due (art. 6).

Distinction is to be made between the remuneratoryinterest (art. 1 par. 2) and
the penalizing interest (art. 1 par. 3).

The rate of the penalizing interest is set at the level of the reference interest
rate of the National Bank of Romania, plus 4 percentage points (art. 3 par. 2)
which is published in the Official Gazzete of Romania, Part 1, every time the level
of the interest rate of monetary policy shall change (art. 3 par. 4).

In legal relations not arising from the exploitation of an enterprise with
lucrative purpose, the interest cannot exceed the legal interest by more than 50%
per year (art. 5 par. 1).

Concerning the notice of default to the debtor, art. 1.523 par. 1 stipulates that the
debtor is rightfully put on delay when it has been stipulated that the mere fulfilment
of the deadline set forth for the execution generates such an effect (therefore,
without making a distinction between professionals and non-professionals) and par. 2
states the cases where the debtor is rightfully in delay, among which at letter d): “if
the obligation to pay an amount of money, assumed in the exercise of an enterprise,
has not been performed”.

An application of the as of right notice of default may also be found on the
matter of sale in art. 1.725:

“In the case of selling movable goods, the purchaser is rightfully put on delay
in regards with the fulfilment of its obligations if, upon the due date, he did not
even pay the price nor did he take the goods”.

Regarding the accumulation of the penalty with the execution in nature, art. 1.539
establishes that a creditor cannot request both the execution in nature and the
payment of the penalty, unless the penalty has been stipulated for the non-
execution of the obligations in due time or at the established place. In this case,
the creditor can request both the execution of the contract and the penalty, if he
doesnot waive this right or if he does not accept the execution of the obligation,
without reservations.

¢ Published in The Official Gazzete of Romania, Part 1, no. 607, of 30.08.11.
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As for the place of payment’,

Art. 1.494 of the New Civil Code establishes that, in the absence of a contrary
provision or if the place of payment cannot be established according to the nature of
the service or under the contract, practices set forth between the parties or usages:

a) thepecuniary obligations must be executed at the creditor's home or his
headquarter on the date of payment;

b) the obligation to submit an individually determined item must be executed
at the location where the item is situated on the date of concluding the contract;

c) the other obligations are performed at the debtor's home or his headquarter
on the date of concluding the contract.

By comparing art. 1494 of the New Civil Code with art. 59 of the Commercial
Code, we note that these texts are similar, the only difference brought by the
New Civil Code is on the execution of the monetary obligations, a difference that
is in favour of the creditor, which reverses the presumption established by art. 104
par. 3 of the Civil Code of 1864 which stipulated that the payment would be
made at the debtor’s home/headquarter (not portable); hence, this change is in
the creditor’s advantage.

In return, the institution of the grace period and that of the litigious retraction
are no longer taken into account by the legislator in the New Civil Code. However,
within the process of the notice of default of the debtor is regulated (art. 1522) the
debtor’s possibility to execute its obligation in a reasonable time, taking into account
the nature of the obligation and the circumstances.

One reference may be identified on the grace period in art. 1.619 “The grace
period granted to pay one of the debts does not prevent the realization of the
compensation”.

Art. 1101 par. 1 of the Civil Code of 1864 which governed the grace period was
no longer taken into the New Civil Code.

Determination of the price between professionals is governed by art. 1.233:

“If a contract concluded between professionals does not settle the price, nor
does it indicate a way to determine it, it is assumed that the parties took into
account the price commonly practiced in that field for the same services achieved
in comparable conditions or, in the absence of such a price, a reasonable price”.

In conclusion, the special nature of the legal relations arising from the trade
activity, compared to the civil legal relations is undeniable, and this remains a
constant element regardless of their normative source.

7 According to art. 1469 par. (2) of the new Civil Code: “The payment consists in the remission
of an amount of money or, as applicable, in the execution of any other service that is itself the
object of the obligation”.
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Undoubtedly, through many stipulations, the New Civil Code brings a plus of
efficiency in legal relations in which take part professionals. We observed that the
problem of interpreting the unity of private law is, in many aspects, just

terminological.

Whether the unification of these two areas is formal or not, does not prevent
us from observing the evolution of legal institutions (by comparison) and extract
the benefits from the changes made so.

The specificity of commercial law cannot be impaired, and as evidence of its
vitality stands the very experience of the states that formally achieved the
unification of private law®.

Commercial law as a law branch and as a study subject in universities continues
to exist in those countries that adopted a unique code, such as ltaly despite adopting
the Civil Code of 1942°. We must not forget that many of the legal institutions
related to the science of commercial law shall continue to be governed by the special
legislation.

81L. Georgescu, op. cit, p. 73.
 Moreover, even the legislator can no longer get rid of the word “commercial’; for example,
art. 945 par. 2 wherein reference is made to the “goods of commercial value”.
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I Summary

The Romanian Civil Code, in force since 2011, speaks about the rights of
personality the regulation of rights that may intersect with copyright, such as the
right to name and the right to one's own image. The meaning in mind in
copyright regulation for the word portrait also creates problems: is it only the
artistic or photographic image?

In case of regulatory conflict, the solution must be one based on use systemic
interpretation.

IKeywords: copyright, right to image, regulatory contest.

1. Context

The Romanian Civil Code, in force since 2011, governs personality rights' and,
among them, certain rights that might intersect the area of copyright. | mainly refer
here to the right to a name (art. 59) and the right to one’s own image (art. 73).

Law on copyright and related rights (no. 8/1996) also regulates the right of
authors to decide under what name they will bring their work to the public’s
notice (art. 10 letter c), portrait protection (art. 88) and the related right to
respect for the quality of an interpreter’s performance (art. 96).

In Section 3, respect for private life and human dignity, art. 73 provides:

“Every person has the right to his/her own image. (2) In the exercise of the
right to his/her own image, a person may prohibit or prevent reproduction, in any
way, of his/her physical appearance or voice or, as the case may be, the use of
such reproductions. The provisions of art. 75 shall remain applicable”.

' A se vedea Fl. A. Baias, E. Chelaru, R. Constantinovici, 1. Macovei, Sevastian Cercel. s.a,
Noul Cod Civil. Comentarii pe articole, Ed. CH. Beck, Bucuresti, 2012 p. 77.
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In Chapter X1,“Protection of the portrait, mail addressee and secrecy of the
information source”, the Law on copyright and related rights (art. 88), provides:

“(1) The use of a work containing a portrait shall require the permission of the
person represented in that portrait, as provided by art. 73, 74 and 79 of the Civil
Code. Its author, owner or possessor shall not have the right to reproduce or use
it without the permission of that person’s successors for a period of 20 years
after his/her death, in compliance with the provisions of art. 79 of the Civil Code.

(2) Unless otherwise agreed, permission shall not be required if the person
represented in the portrait is a professional model or has received remuneration
for the sitting. Permission is presumed under art. 76 of the Civil Code”.

From the point of view of the regulatory purpose, the difference is clear: the
Civil Code aims at protecting human dignity, whereas the text of the law on
copyright covers the use of a work protected by copyright.

The purpose appears to be the same: the reproduction of physical appearance or
a work containing the image of a person cannot be reproduced. The article of the
Law on copyright and related rights was amended by the very law implementing the
Civil Code because there was a lack of correlation between a general law and a special
law, prior to the former.

2. Conflict or identity of rules?

Two questions are crucial:

a) do the rules on portrait have their place and role in the Law on copyright
and related rights?

b) isthere an identity of rules?

The law on copyright regulates in the same chapter, which is weird, 1 would
say, the protection of the portrait, mail addressee and secrecy of the information
source. These are three different things related only tangentially to copyright
protection’.

On the other hand, as shown by one of the drafters of the Code?, in case of
internal concurrence or conflict of rules of the same system, decisions involve the
use of the systematic interpretation principles: specialia generalibus derogant, lex
posterior derogat priori, lex superior derogat inferiori.

In our case, any conflict has been settled by changing, through the law
implementing the Civil Code, the Law on copyright which now makes reference
to the corresponding texts of the Civil Code (73,74,79).

2 Viorel Ros, Dreptu/ proprietatii intelectuale, EA. C.H. Beck, Bucuresti, 2016, p. 496
% Marian Nicolae, Nou/ Cod civil intre dreptul comun si dreptul privat comun, in In Honorem
Corneliu Birsan, Ed. Hamangiu, Bucuresti, 2013, p. 90.
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It remains to discuss a possible concurrence in case the represented person
invokes both the Civil Code and the Law on copyright. Applying the last two
aforementioned principles we believe that the ordinary regulatory framework, the
Civil Code, will be taken into account.

1 think that the text of article 88, mentioned above, no longer finds its place
in the Law on copyright and related rights, making reference only to the situation
of using a work which contains a portrait. The provisions of the Civil Code, those
in the matter of assignment of copyright and those pertaining to artworks are
sufficient. Moreover, a key issue is the definition of the portrait, in the context of
art. 87 of the Law on copyright and related rights, which regulates the situation
of a photograph of a person, based on the principle of contractual freedom:

“(1) A photograph of a person, when made to order, may be published or
reproduced by the person photographed or his successors without the author’s
consent, unless otherwise agreed.

(2) If the name of the author appears on the original photograph, it shall also
be shown on the reproduction.”

In other words, when talking about portraits, we should exclude the case of
the physical image detained in the form of a photograph®. In the world of art, a
portrait is considered the representation of a person’s image through painting,
sculpture or graphics. Instead, the dictionary of the Romanian language mentions
the photograph among the possibilities of graphic representation of the person.

Under these circumstances on the one hand, the Civil Code regulates the
situation of reproducing an image in any form, whereas the Law on copyright
regulates distinctly the work which was ordered, works of art and photographic
works and the case under analysis, the portrait.

While answering the second question, the texts we examined do not have the
same purpose, so there are no identical rules, the 2011 modification (the New Civil
Code) achieving a correlation. Article 88 of the Law on copyright becomes
uselessconsidering that, as mentioned above, the same law has enough provisions
on the work of art and its assignment. In the worst case, the provision should
have been where the law governs the situation of works of art.

3. Regulating the related right of the performer and the right to
one’s image

In regulating the moral rights of performers there is a provision aimed at
protecting both the performance and the honour or reputation of the performer.
This comes again to intersect the rules of the Civil Code. But this time the

* For a contrary opinion, see Viorel Ros, op. cit, p. 500.



EDMOND GABRIEL OLTEANU

drafters of the Code made no correlations with the right to dignity governed by
art. 72 of the Civil Code. (“Every person has the right to respect for his/her
dignity. Any prejudice to the honour and reputation of a person shall be

prohibited, without his/her consent or by infringing the law”.)

Article 96 of the Law on copyright provides: “The performer shall have the
following moral rights:

c) the right to demand respect for the quality of his rendering and to oppose any
distortion, falsification or other substantial modification of his performance or any
infringement of his rights that might seriously prejudice his honour or reputation”

As there is no question of any conflict of rules, in this particular situation the
special law details and protectshonour and reputation in case of distortion or
substantial changes to performance.

The moral right to respect for the integrity of performance brought an
essential jurisprudential solution in matters of transitory law. Related rights were
not regulated before the current law (1996) and hence a possible inability of
protection of certain interpretations prior to the current law. In this context, the
daughter of a great actor sued a political party and its presidential candidate for
using sequences from a historical movie in an electoral film clip®.

“The premise of deciding on the request, given the lack in the previous law
(Decree no. 321/1956)of the protection of the rights of performers as holders of
rights related to copyright consists, as correctly established by the Court, in deciding
whether the artist performer whose performance was captured in a cinematographic
work that was created before the entry into force of Law no. 8/1996 (June 26,
1996), such as the film “Michael the Brave”, has the right to sue for violation of
patrimonial rights and/or moral rights, either personally or through his heirs (as in
this case) and to claim compensation for damage caused by these violations”.
Considering a transitional provision, the court held that the performance of
artists captured in a cinematographic work before the entry into force of the law
benefited from the provisions of Law no. 8/1996.

4. Conclusion

The ordinary regulatory framework, the Civil Code, intersects copyright in many
situations while regulating personality rights or real rights. In case of conflict of rules,
the solution must be one based on the use of systemic interpretation.

From the point of view of legal practice, is possible to request to cease the

unlawful use of an image based on both legal texts (Civil Code andLaw on copyright).

5 See Adrian B. llie, Capacitatea persoanei fizice in dreptu/ civil romén, Ed. Universitaria,
Craiova, p. 90-91.
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1. Das Wesen der Schenkung

Schon das rémische Recht hat die Schenkung als Rechtsgeschift geprigt, das
bestimmte Eigenschaften in sich vereinigte: Es musste ein Geschift unter Lebenden
sein; es musste das Vermdgen des Beschenkten durch Verminderung des Vermogens
des Schenkers vermehren und zumindest der Wille des Schenkers musste auf diese
Bereicherung gerichtet sein, was die Forderung einer Gegenleistung ausschlieft und
die Schenkung zu einem unentgeltlichen Geschaft macht.

Dieses grundlegende Verstindnis von der Schenkung ist auch heute
rechtsiibergreifend in  den verschiedenen Rechtsordnungen anzutreffen.
Gleichwohl haben sich aus unterschiedlichen Griinden spezifische Besonderheiten
innerhalb der verschiedenen Rechtsordnungen herausgebildet. Unter diesem
Aspekt befasst sich der vorliegende Beitrag mit den Formvorschriften der
Schenkung und insbesondere mit der Frage, ob eine Verletzung der jeweils
erforderlichen Form nachtriglich geheilt werden kann.

1. Die Entwicklung der Schenkung im Romischen Recht bis in die
Pandektistik

Die Schenkung des klassischen romischen Rechts war kein selbststindiges
Rechtsgeschift, sondern stellte vielmehr den Rechtsgrund bestimmter Zuwendungen
dar.' So konnte sie als justa causa der traditio unmittelbar bonitarisches Eigentum
verschaffen, als Titel eine Ersitzung begriinden oder als causa eine obligatorische
Bereicherung ,kondiktionsfest machen usw.

Die in der Klassik einsetzende und in der Spatklassik zunehmende
Reglementierung durch verschiedene Schenkungsverbote z.B. durch die /ex Cincia

' cHIusI, Archaismen und ,Wiederkehrungen” im Schenkungsrecht, IVRA 60 (2012) 234, 236.
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und die Einfilhrung von Formvorschriften, konkret Schriftform und Insinuation?,

machten eine Abgrenzbarkeit erforderlich, was zu einer Durchbildung des
Schenkungsbegriffs fithrte. Die Reglementierungen in ihrer Gesamtheit zeigen
rechtspolitisches Misstrauen gegeniiber der Schenkung. Erst das karitative
Gedankengut des Christentums begiinstigt die Schenkung wieder und pragt
moglicherweise die gesetzgeberische Tatigkeit Justinians auf diesem Gebiet, der
im Namen der humanitas die Schenkung fordert? Sie ist, solange sie einen
bestimmten Wert nicht tbersteigt, von dem Erfordernis der behordlichen
Registrierung (insinuatio) befreit und wird als ein auf dem Willen basierender
Vertrag angesehen.* Dadurch verliert sich die Charakterisierung der Schenkung
als Realvertrag, so dass sie wieder auch als blofdes Versprechen — ohne die Form
der Stipulation — verbindlich sein.’

SAVIGNY entwickelt daraus die beiden Begriffe der donatio im engeren und im
weiteren Sinne.’ Die Trennung dieser Begriffe beschiftigt die gemeinrechtliche
Doktrin vor allem deshalb, weil nur die donatio im engeren Sinne den besonderen
schenkungsrechtlichen Regelungen — Form, Verbot unter Ehegatten, Einschrinkung
der Haftung bei Mangeln, Widerruf — unterliegen soll. Auf die donatio im weiteren
Sinne hingegen, bei der jemand, ohne dazu verpflichtet zu sein, einem anderem
einen Vermdogensvorteil verschafft, seien die spezifischen Regeln der Schenkung
nicht anzuwenden.’

Im Rahmen der Fortbildung der Doktrin kristallisierten sich zwei Meinungen
tiber die Natur der Schenkung heraus. Der wichtigste Vertreter der einen ist
SAVIGNY, der die Schenkung nicht als Vertrag, sondern als bloe causa des
Erwerbs des Beschenkten sieht und somit zu der urspriinglichen Auffassung des
klassischen romischen Rechts zuriickkehrte. Da die Schenkung dann nicht ein
spezifischer Vertrag, sondern im Allgemeinen ein Charakterzug sei, den jedes
Rechtgeschift annehmen kann? stellt er sie in den allgemeinen Teil seines Systems®

* CTh.8.12.1.1-2; C.8.53.(54.)25-26.

% Vgl. C.5.16.27.1 und C.8.53.35.3-3a.

4 Inst. 2.7.2.

3 C.8.53.35.5b-5¢; s. KASER, Das Romische Privatrecht Band 11, 2. Auflage, Miinchen 1975, S. 306
m.w.N,; vg]. ARCHI, in: Encic]opedia del diritto X111, Milano 1964, sv donazione (dir. rom.), S. 953.

® SAVIGNY, System des heutigen Romischen Rechts Band 1V, Berlin 1841, S. 14 f.

7 Vg]. VKUBEL/BORNER, Die Vor]agen der Redaktoren fiir die erste Kommission zur
Ausarbeitung des Entwurfs eines Biirgerlichen Gesetzbuches. Recht der Schulverhiltnisse Band 11,
Berlin 1980, S. 146 f.

8 SAVIGNY, System des heutigen Romischen Rechts Band 1V, Berlin 1841, S. 3; in dieselbe
Richtung MEYERFELD, Die Lehre von den Schenkungen nach rémischen Recht Band 1, Marburg
1835, S. 34; KELLER, Pandekten Band 1, 2. Auflage, Leipzig 1866, S. 157.

° So schon vor ihm PuCHTA, System des gemeinen Civilrechts zum Gebrauch bey
Pandektenvorlesungen, Miinchen 1832, § 35.
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und zwar an die Seite des Vertrags, der ebenfalls die verschiedensten
Erscheinungsformen aufweisen kann.” Er gibt zwar zu, dass in vielen und

wichtigen Fillen, wenn sie namlich ,durch Tradition, Versprechen oder
Erlassvertrag bewirkt wird“, der Schenkung der Vertragscharakter nicht zu

" Doch gebe es andere Fille, in denen das Bewusstsein der

verkennen ist.
Bereicherung seitens des Beschenkten und seine Einwilligung nicht notwendig
seien, und das bedeutet, dass, auch wenn ,die Schenkung als Vertrag erscheint,
diese Eigenschaft nicht in ihrem Wesen als Schenkung begriindet sein kann,
sondern vielmehr in der besonderen Natur derjenigen Rechtsgeschifte, wodurch

“? Die Annahme einer Schenkungserklarung durch den

sie gerade bewirkt wird.
Beschenkten sei daher nur dann notwendig, wenn ohne sie die die Schenkung
vollziehende Vermogenszuwendung nicht zustande kommen konnte.® Aus diesem
Grund bedarf es der Annahme etwa bei schenkweiser Begriindung einer
Obligation, nicht aber bei einer schenkweisen Tilgung einer fremden Schuld.

Dagegen stellte sich WINDSCHEID,"* demzufolge die Schenkung ein Vertrag sei,
zu dessen Zustandekommen die entsprechende Willenseinigung des Gebers und
des Empfangers und daher die Annahme durch den Empfinger notwendig sind.
Dementsprechend stellt WINDSCHEID die Schenkung in den speziellen Teil des
Obligationenrechts.”

Hinter dieser Diskussion verbirgt sich der Umstand, dass die Regelung der
Schenkung nicht auf die zweifellos zum Obligationenrecht gehorende, abstrakte
Begriindung einer Pflicht zur Bereicherung i.S.e. bloffen Schenkungsversprechen
beschrankt bleiben kann. Sie soll vielmehr auch diejenigen Geschifte erfassen, bei
denen die beabsichtigte Zuwendung, also z.B. die Verschaffung des Eigentums an
einer geschenkten Sache sofort erfolgt. Diese sog. Handschenkungen sind einzig
darauf gerichtet, einen Rechtsgrund fiir den Erwerb bereit zu stellen und so die
Kondiktion zu verhindern. Da sie mit der Erbringung der Leistung einen realen
Aspekt beinhaltet, der iiber den blofen Konsens hinausgeht, kann die
Handschenkung als Realvertrag bezeichnet werden. Damit stellt sich aber

' SAVIGNY, System des heutigen Roémischen Rechts Band 1V, Berlin 1841, S. 3.

" Ders., a.a.0,, S. 145.

" Ders., a.a.0., S. 146.

" Vgl. WINDSCHEID/KIPP, Lehrbuch des Pandektenrechts, 9. Auflage, Frankfurt a.M. 1906, S. 545
Fn. 5.
"* WINDSCHEID/KIPP, Lehrbuch des Pandektenrechts, 9. Auflage, Frankfurt a.M. 1906, S. 545 f.; in
die gleiche Richtung PUCHTA, Pandekten, 12. Auflage, Leipzig 1877, § 68; VANGEROW, Lehrbuch der
Pandekten Band 1, 7. Auflage, Marburg 1876, § 121 Fn. 3; BRINZ, Lehrbuch der Pandekten Band 1V, 2.
Auﬂage, Er]angen 1892, S. 245 ff, bes. 249.

'> WINDSCHEID/KIPP, Lehrbuch des Pandektenrechts, 9. Auflage, Frankfurt a.M. 1906, S. 545 f.
Fn. 18.
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unweigerlich die Frage, auf welche Weise ganz allgemein das Eigentum
tibertragen wird, um dann beurteilen zu konnen, ob eine wirksame Schenkung die
Kondiktion ausschlief3t.

1V. Folgen fiir die Formvorschriften der modernen Kodifikationen
a) im deutschen Recht

Das deutsche BGB regelt die Schenkung im besonderen Teil des Schuldrechts
neben den anderen Konsensualvertragen. Wird der Schenkungsgegenstand
sogleich aus dem Vermdgen des Schenkers in das des Beschenkten twiberfiihrt, so
sagt § 516 BGB, dass diese Zuwendung Schenkung ist, wenn beide Parteien dariiber
einig sind, dass die Zuwendung unentgeltlich erfolgt. Da mit der Zuwendung ein
realer Aspekt erforderlich ist, kann man auch hier von einem Realvertrag sprechen.”
Vorbild dessen ist natiirlich die Handschenkung, auch wenn das Gesetz sie nicht
ausdriicklich so bezeichnet. lThre Wirkung liegt in der Bereitstellung einer die
Kondiktion ausschlieffenden causa fir die erfolgte Zuwendung” Das
Schenkungsversprechen hingegen begriindet eine Verpflichtung zur — zukiinftigen
— Bereicherung. Das ist die logische Folge der konsequenten Umsetzung des in
Deutschland geltenden Trennungs- und Abstraktionsprinzips.

Die schenkungsrechtlichen Regelungen des BGB ordnen nur fir das
Schenkungsversprechen in § 518 Abs. 1 BGB die notarielle Form an. Sie dient dem
Schutz des Schenkers, der davor geschiitzt werden soll, sich vorschnell unter Verzicht
auf eine Gegenleistung zu einer Verfiigung tiber sein Vermdgen zu verpflichten. Wird
gegen diese Form verstofden, ist das schuldrechtliche Schenkungsversprechen nichtig.
Das dingliche Verfiigungsgeschift, d.h. die Ubereignung, ist davon nach deutscher
Dogmatik strikt zu trennen. Das Ubereignungsgeschift wird nach dem

© RG Urt. v. 25. 6. 1926 Az 1V 39/25 = RGZ m, 151, 152 f; gegen eine Einordnung als
Realvertrag s. ECKSTEIN, Das Schenkungsversprechen, seine Erfilllung und sein Verhiltnis zur
Realschenkung, AcP 107 (1911) 384, 387 ff, der darin einen von dem mit ihm nur zeitlich
zusammenfallenden Erfiillungsvertrag zu trennenden Konsensualvertrag sieht; a.A. ERMAN, Aus
dem Rechtsleben. Zur dando- und promittendo-Schenkung, AcP 137 (1933) 335 ff; fir einen
Realvertrag auch SCHNAUDER, Die Rechtsnatur der Anweisung, JZ 2009, 1092, 1098.

"7 ERMAN/HERRMANN, 14. Auflage, Kdln 2014, § 516 BGB Rn. 3; KUPISCH, Leistungskondiktion
bei Zweckverfehlung, JZ 1985, 101, 106; den Vertragscharakter betonen energisch OERTMANN,
Schenkung und Vertrag, DJR 1937, 177 f. und ECKSTEIN, Das Schenkungsversprechen, seine
Erfilllung und sein Verhiltnis zur Realschenkung, AcP 107 (1911) 384, 387 ff; gegen eine
Versprechensschenkung bei § 516 ERMAN, Aus dem Rechtsleben. Zur dando- und promittendo-
Schenkung, AcP 137 (1933) 335 ff; HAYMANN, Zur Grenzziehung zwischen Schenkung und
unentgeltlichem Geschift, Jher]b 56 (1910) 86, 99 ff., 102 ff,, spricht der causa donandi — S. 107,
109 — den Charakter als Rechtsgeschaft ab, weil sie anders als bei den entgeltlichen Vertragen
gerade nicht auf die Herbeifiihrung einer Rechtsfolge gerichtet sei.
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Trennungsprinzip klar vom Kausalgeschift unterschieden und nach dem
Abstraktionsprinzip von den Mangeln des Kausalgeschifts nicht beriihrt. Trotz
Verstofdes gegen die Formvorschriften des Schenkungsrechts wird der Beschenkte
bei anschlieRender Ubereignung Eigentiimer des Schenkungsgegenstandes, der
Schenker kann das Eigentum aber kondizieren, weil mangels wirksamen
Schenkungsversprechens der rechtliche Grund fiir die Bereicherung fehlt.

Das deutsche Recht geht indes davon aus, dass man den Schenker nur vor dem
Eingehen der Verpflichtung schiitzen muss. Wenn er tiber die Sache tatsichlich
verfiigt, also das Eigentum an der Sache iibertragt, so weif er, dass er die Sache
verliert und ist durch die die Ubereignung regelnden Vorschriften hinlianglich

gewarnt. Aus diesem Grund ordnet § 518 Abs. 2 BGB an, dass der Formmangel des
Schenkungsversprechens nachtraglich geheilt wird, sobald die versprochene
Leistung bewirkt ist.”®

Fur die Handschenkung trifft das Gesetz keine ausdriickliche Formvorschrift.
Bezieht man sich allein § 516 BGB, so wird man die Formfreiheit aus der Abwesenheit
einer spezifischen Formvorschrift folgern. Spatestens aus der Heilungsvorschrift ergibt
sich aber die Giiltigkeit jeder Handschenkung, da die Schenkung wegen der sofortigen
Leistung in jedem Fall auf der Stelle von jedem Formfehler geheilt wird und deshalb
im Ergebnis ein Formmangel nicht auftreten kann.

Problematisch sind indes diejenigen Fille, in denen die Schenkung zunachst unter
Verletzung der Form geschlossen und dann erst einige Zeit spater die versprochene
Sache geleistet wird. Nach deutschem Recht tibertragt der Schenkungsvertrag nicht
das Eigentum, so dass eine Bereicherung und damit eine Kondiktion nicht in Betracht
kommen. Das Verlangen nach Ubereignung scheitert an der Formnichtigkeit des
Schenkungsvertrages. Wird die Sache nun tibereignet, was wegen des Abstraktions
prinzips auch ohne den Schenkungsvertrag wirksam moglich ist, so ware der
Eigentumserwerb an sich kondizierbar. Diese Kondiktionsmoglichkeit ist indes nicht
mehr sachgerecht, weil der Schutzzweck des Formerfordernisses durch die Leistung
beseitigt ist. Diese Liicke schlieft § 518 Abs. 2 BGB, indem sie durch die Leistung die
Formnichtigkeit des Schenkungsversprechens riickwirkend beseitigt. Es steht nun
wieder als rechtlicher Grund, der die Kondiktion ausschlief3t, zur Verfiigung.

b) im franzésischen Recht

Fir den Code Civil hingegen stellt sich das Problem wegen des Konsensual
prinzips auf eine ganz andere Weise. Systematisch ist die Schenkung hier im

'® STAUDINGER/CHIUSI, Neubearb. Berlin 2013, § 518 BGB Rn. 14, anders noch STAUDINGER/
WIMMER-LEONHARDT, Neubearb. Berlin 2005, § 518 Rn. 17, die unzutreffend von einem
Realvertrag als causa donandi ausgehen will.
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Abschnitt iiber die Arten des Erwerbs des Eigentums geregelt. Diese Systematik
unterscheidet sich grundlegend von der des BGB, das die Schenkung als eigenen
obligatorischen Vertrag in das besondere Schuldrecht stellt. Der Titel der libéralités
umfasst die Schenkung und das Testament. Er enthdlt sowohl eine Art allgemeinen

Teil der freigiebigen Zuwendungen als auch besondere Vorschriften fiir beide
Unterarten von Rechtsgeschiften. Diese Regelungsstruktur schafft eine enge
Verkniipfung zwischen den unentgeltlichen Zuwendungen unter Lebenden und den
Verfiigungen von Todes wegen”® die durch historische Entwicklungen des
franzosischen Rechtskreises in der ersten Halfte des 18. Jahrhunderts bedingt sind.”
Der Code Civil scheint damit an sich auf der Seite von SAVIGNY zu stehen, da er nicht
von einem Vertrag, sondern allgemein von einem Rechtsgeschaft spricht.

Das franzosische Recht definiert die Schenkung in Art. 894 Cciv als ein
Rechtsgeschift, durch das sich der Schenker gegenwirtig und unwiderruflich der
geschenkten Sache zugunsten des Beschenkten begibt, der diese annimmt. Hier zeigt
sich indes, dass trotz der Verwendung der allgemeinen Bezeichnung als
Rechtsgeschift die Schenkung jedenfalls doch den Charakter eines Vertrages hat.** Er
steht zumindest insoweit auf einer Linie mit WINDSCHEID und dem deutschen BGB.

Anders als im deutschen Recht liegt die wesentliche Wirkung des formgemaf3en
Schenkungsvertrages indes darin, dass sie nach Artt. 711, 938 Cciv das Eigentum an
dem Schenkungsgegenstand iibertrigt, ohne dass es dazu einer Ubergabe der
geschenkten Sache bedarf. Darin liegt ein wesentlicher Unterschied zum deutschen
Recht, der sich direkt in den geltenden Formvorschriften niederschlagt.

Hinsichtlich der Form verlangt das franzosische Recht zunachst ebenso wie das
deutsche Recht fiir Schenkungsversprechen die notarielle Form.?® Handschenkungen
hingegen, in denen der Schenker dem Beschenkten die geschenkte Sache sogleich
tibergibt, sind von diesem Formerfordernis ausdriicklich und ohne Beschrankung auf

' FERID/SONNENBERGER, Das franzésische Zivilrecht Band 11, 2. Auflage, Heidelberg 1986, 2 H 6.

* Diese Verbindung ist fiir die kontinentalen Rechtordnungen im Allgemeinen nicht
untypisch vgl. dazu KOTZ/FLESSNER, Europiisches Vertragsrecht Band 1, Tiibingen 1996, S. 85 f;
vgl. auch schon DOMAT, Les loix civiles 1.X in: REMY (Hrsg.), Oeuvres complétes de ). Domat Band
1, Paris 1835, S. 299.

2 Vg]. POTHIER, Traité des donations entre-vifs, Oeuvres de Pothier Band Xl, Paris 1819, S. 1.

*2 So auch FERID/SONNENBERGER, Das franzosische Zivilrecht Band 11, 2. Auflage, Heidelberg 1986,
2 H 5; dies war bereits vor dem Code civil anerkannt und den Schenkungen von Todes wegen
gegeniibergestellt, DOMAT, Les loix civiles 1X, in: REMY (Hrsg.), Oeuvres complétes de ). Domat Band 1,
Paris 1835, S. 298; POTHIER, Traité des donations entre-vifs, Oeuvres de Pothier Band Xl, Paris 1819,
S.1, 28 fF; vgl. dazu ABEL, Die Qualifikation der Schenkung, Frankfurt a.M. 1997, S. 78; MALAURIE/AYNES,
Cours de droit civil Band V, 4. Auﬂage, Paris 2010, vor Nr. 300, 380, die die Willensiibereinkunft als
Kernstiick des acte juridique sehen.

% WACKE AcP 201 (200]) 256, 260 f; vg]. zu dem Zweck auch schon zuvor DOMAT, Les loix
civiles 1X, in: REMY (Hrsg.), Oeuvres complétes de J. Domat Band 1, Paris 1835, S. 299
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einen bestimmten Wert des geschenkten Gegenstandes befreit.** Da in diesen Fillen
erst die Ubergabe die Schenkung wirksam macht®® und die Wirksamkeit fiir den
Eigentumserwerb unverzichtbar ist, kann man von einem echten Realvertrag
sprechen.

Fir ein formnichtiges Schenkungsversprechen hingegen kommt anders als
nach deutschem Recht eine nachtrigliche Heilung ,durch Vollzug“ nicht in
Betracht, da obligatorischer Schenkungsvertrag und die dingliche Wirkung des
Eigentumserwerbs infolge des Konsensualprinzips ein und dasselbe sind. Es liegen
keine zwei verschiedenen Akte vor, von denen einer den anderen heilen konnte.
Ubergibt der Schenker die Sache nach fehlgeschlagenem Schenkungsvertrag dem
Beschenkten, bleibt allenfalls zu priifen, ob in diesem Akt eine neu geschlossene,
dann formfrei mégliche Handschenkung liegt.*® Das scheitert in aller Regel daran,
dass eine an einen nichtigen Schenkungsvertrag anschlieRende Ubergabe nach der
Vorstellung der Parteien auf die vorangegangene Schenkung bezogen ist und dem
Schenker deshalb das Bewusstsein der Freiwilligkeit fehlt.””

Dieses typisch pandektistische Problem, ob der Schenker das nichtige
Schenkungsversprechen in Kenntnis der Nichtigkeit animo donandi auf der
Grundlage eines neuen eigenstindigen Schenkungsversprechens formlos oder in
Unkenntnis der Nichtigkeit irrig animo solvendi mit der Konsequenz eines
Riickforderungsanspruchs erfiillt, hat sich im deutschen Recht durch die Fassung
des § 518 BGB erledigt.”®

Da das franzésische Recht keine Heilungsmaoglichkeit fir formnichtige Vertrage
kennt, scheint es vor einem Paradoxon zu stehen: Man kénnte namlich sagen, dass
aufgrund der Ubergabe der Sache das Bediirfnis fiir die Schutzfunktion des
Formerfordernisses entfallen ist. Die Warnfunktion des Formerfordernisses ist
schlieRlich beseitigt, wenn der Schenker die Sache aus der Hand gibt. Das aber

** FERID/SONNENBERGER, Das franzosische Zivilrecht Band 11, 2. Auflage, Heidelberg, 1986, 2 H 128;
vgl. dazu MALAURIE/AYNES, Cours de droit civil Band V, 4. Auflage, Paris 2010, Nr. 397 ff;; ABEL, Die
Qualifikation der Schenkung: zur Methode der Qualifikation im Internationalen Schuldvertragsrecht,
Frankfurt a.M. 1997, S. 83 f. sieht in ihnen eine Schenkung, bei der die notarielle Form durch die
Ubergabe ersetzt wird; das ist allerdings nicht unproblematisch, da zumindest eine Heilung einer
formnichtigen Schenkung durch die Ubergabe nicht erfolgen kann, vgl. dazu sogleich.

*> FERID/SONNENBERGER, Das franzésische Zivilrecht Band 11, 2. Auflage, Heidelberg 1986, 2 H 124;
MALAURIE/AYNES, Cours de droit civil Band V, 4. Auflage Paris, 2010, vor Nr. 398.

*® MALAURIE/AYNES, Cours de droit civil Band V, 4. Auflage, Paris 2010, Nr. 393; Cass. civ. 1°
12. 6. 1967 = Bull. civ. 11967 Nr. 208.

* FERID/SONNENBERGER, Das franzésische Zivilrecht Band 11, 2. Auflage, Heidelberg 1986, 2 H 127;
MALAURIE/AYNES, Cours de droit civil Band V, 4. Auflage, Paris 2010, Nr. 402.

*® Vgl. MUGDAN, Die gesamten Materialien zum Biirgerlichen Gesetzbuch fiir das Deutsche
Reich Band 11, Berlin 1899, Mot. 11 164; Prot. 11 741; BEKKER, System des heutigen Pandektenrechts
Band 11, Weimar 1889, S. 192 Fn. aa).
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greift zu kurz, und zwar wieder aufgrund des Konsensualprinzips. Denn die
Warnfunktion schiitzt vor uniiberlegtem Eigentumsverlust, der nach franzosischem
Recht aber in der Ubergabe der Sache allein nicht liegen kann.

Im Ergebnis stimmen deutsches und franzdsisches Schenkungsrecht darin
tiberein, dass eine Handschenkung ohne Ansehung des Wertes der geschenkten
Sache formfrei moglich ist, wenn die Sache sofort iibergeben wird. Ein
Unterschied zeigt sich aber in Fillen, in denen der Schenkungsvertrag nichtig ist.
Hier erméglichte die Trennung des obligatorischen Verpflichtungs- vom dinglichen
Verfiigungsgeschift es dem deutschen Recht, an letzteres eine Heilungsfiktion zu
kniipfen und so der abstrakt wirksamen, aber kondizierbaren Ubertragung des
Eigentums durch Begriindung einer causa kondiktionsfest zumachen. Das entbindet
sowohl die Parteien als auch die Gerichte von der schwierigen Frage, ob bei der
spateren Ubergabe ein erneuter Schenkungswille vorlag oder der Schenker die
Sache in der Meinung tibergab, hierzu aus dem nichtigen Schenkungsvertrag
verpflichtet zu sein.

c) im italienischen Recht

Im Codice Civile ist die Schenkung wie im BGB und anders als Code civil als
typisierter Vertrag im besonderen Schuldrecht geregelt, dessen Zweck die
freigebige Zuwendung ist. Sie stellt das wichtigste Beispiel der unentgeltlichen
Rechtsgeschifte, negozi a titolo gratuito, dar. Anders als im Code civil wurde die
Schenkung von den Regelungen des Testamentsrechts entkoppelt und als
eigenstiandiges Institut zwischen den Rechtsgeschiften von Todes wegen einerseits
und den Vertrigen andererseits eingeordnet, wobei sie zu den letzteren
verschiedene Schnittstellen aufweist. Im heutigen Codice wird die Schenkung klar
als Vertrag definiert und gleichwohl in einigen Bereichen an das Erbrecht
angelehnt. Hintergrund fiir die dogmatische Abgrenzung zum Erbrecht diirfte
letztlich auch sein, dass die Erbeinsetzung trotz eines meist dahingehenden
Willens des Erblassers nicht zwingend zu einer Bereicherung des Erben fiihren
muss, sondern diesen im Gegenteil sogar erheblich belasten kann, zumal der
Eintritt des Erbfalls gerade nicht auf dem freien Willen des Schenkers beruht.
Auch die Abgrenzung zwischen Schenkung und sonstigen unentgeltlichen
Vertragen bzw. Rechtsgeschiften beschaftigt traditionell die italienische Doktrin.
So wird betont, dass nicht jedes unentgeltliche Rechtsgeschift eine Schenkung
darstellt, da die Unentgeltlichkeit zwar das Fehlen einer Gegenleistung, nicht aber
die Bereicherung der anderen Partei impliziert, wahrend gerade Letzteres typisch
fir die Schenkung ist.

Gemaf$ ihrer Natur als Konsensualvertrag kommt die Schenkung durch eine
Willenstibereinstimmung zwischen Schenker und Beschenktem zustande, so dass
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auch das italienische Recht dem Standpunkt Windscheidts und des deutschen
Rechts folgt. Auch hier bedarf es folglich der Annahme durch den Beschenkten.
Art 769 CC definiert die Schenkung als einen Vertrag, durch welchen eine Partei
die andere in freigiebiger Absicht, per spirito di liberalita, bereichert. Die
Voraussetzungen der Schenkung im italienischen Recht sind also zum einen der
animus donandi als subjektives Merkmal, zum anderen die Bereicherung des
Beschenkten als objektives Merkmal

Ebenso wie im franzosischen Recht liegt auch im italienischen und im
Unterschied zum deutschen Recht die wesentliche Wirkung der Schenkung darin,
dass sie das Eigentum an dem Schenkungsgegenstand tibertragt. Danach wird die
Schenkung schon durch die blofde Willensiibereinstimmung perfekt; das Eigentum
an dem Schenkungsgegenstand geht in diesem Moment tiber, ohne dass es einer
Ubergabe bedarf. Ahnlich wie im franzosischen Recht wird der Schenker durch
die Schenkung lediglich zur Lieferung des Schenkungsgegenstandes verpflichtet,
da das Eigentum bereits ipso iure iibergeht.

Auch im italienischen Recht unterliegt die Schenkung einer besonderen Form; so
erfordert die sog offentliche Schenkung, Art 782 CC, die Abgabe der Erklarungen vor
dem Notar oder einer anderen O&ffentlichen Stelle und vor zwei Zeugen. Bei
Nichtbeachtung dieser Formvorschriften, denen eine Warnfunktion fiir den Schenker
beigemessen wird, der ohne Gegenleistung auf einen Gegenstand seines Vermdgens
zu verzichten beabsichtigt, ist die Schenkung nichtig. Da das italienische Recht
genauso wie das franzosische dem Konsensualprinzip folgt, fiihrt die Nichtigkeit
wegen  Nichtbeachtung  der  Formvorschriften  zur  Erfolglosigkeit  der
Eigentumsiibertragung.

Eine Besonderheit des italienischen Rechts liegt nun darin, dass die notarielle
Form fir Schenkungen kleineren Werts, donazioni di modico valore, nicht
erforderlich ist. Hier sieht der Codice Civile vor, dass zur Giiltigkeit des Vertrags
nur die Ubergabe der Sache notwendig ist. Da die bloRe Erklirung, die Sache
schenken zu wollen, nicht geniigt, spricht man in diesen Fallen auch von einer
donazione manuale, der Handschenkung, als einem echten Realvertrag, der nur
zustande kommt, wenn spatestens bei Abschluss des Schenkungsvertrages die
Sache iibergeben wird. Die Geringfiigigkeit der Schenkung ist relativ und wird im
Hinblick auf die Vermogensverhiltnisse des Schenkers beurteilt, wobei das Gesetz
dem Tatrichter einen Ermessenspielraum einraumt.

Ist die Form verletzt, kommt aus den gleichen Griinden wie nach franzosischem
Recht eine nachtragliche Heilung ,durch Vollzug“ nicht in Betracht, da auch hier
obligatorischer Schenkungsvertrag und die dingliche Wirkung des Eigentumserwerbs
infolge des Konsensualprinzips ein und dasselbe sind. Es liegen keine zwei
verschiedenen Akte vor, von denen einer den anderen heilen kénnte. Ubergibt der
Schenker die Sache nach fehlgeschlagenem Schenkungsvertrag dem Beschenkten,
bleibt allenfalls zu priifen, ob in diesem Akt eine neu geschlossene, dann formfrei
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mogliche Handschenkung liegt. Das scheitert in aller Regel daran, dass eine an einen
nichtigen Schenkungsvertrag anschlieRende Ubergabe nach der Vorstellung der
Parteien auf die vorangegangene Schenkung bezogen ist und dem Schenker deshalb
das Bewusstsein der Freiwilligkeit fehlt. Auch hier stellen sich die schon
angesprochenen Probleme der Beweisbarkeit einer solchen inneren Tatsache.

Das italienische Recht weist aber eine Abweichung vom franzosischen und
deutschen Recht auf. Es begrenzt die Moglichkeit formfreier Handschenkungen auf
Gegenstande von moderatem Wert und ist damit ungeachtet der dogmatischen
Unterschiede in der Frage der Eigentumsiibertragung deutlich rigider.

d) im schweizerischen Recht

Auch das Schweizerische Recht behandelt die Schenkung als einen konsensualen
Vertrag. Nach Art. 239 Abs. 1 OR gilt jede Zuwendung unter Lebenden als
Schenkung, womit jemand aus seinem Vermogen einen anderen ohne entsprechende
Gegenleistung bereichert. Systematisch ist die Schenkung im besonderen Teil des
Obligationenrechts direkt im Anschluss an Kauf und Tausch geregelt.

Hinsichtlich der Formvorschriften regelt Art. 243 Abs. 1 OR eine deutlich
liberalere Form als die {iibrigen kontinentaleuropaischen Rechtsordnungen:
Unabhangig vom Wert der geschenkten Sache gentigt bei beweglichen Sachen die
Schriftform, ein Notar ist nicht erforderlich. Da das schweizerische Recht mit seinem
Traditionsprinzip genauso wie das deutsche Recht mit seinem Trennungs- und
Abstraktionsprinzip das obligatorische Schenkungsversprechen von der Ubertragung
des Eigentums trennt, konnen Schenkungsvertrag und Eigentumserwerb
auseinanderfallen. Das eroffnet dem schweizerischen Recht die Gelegenheit, eine
Méglichkeit der nachtriglichen Heilung zu regeln. Es hat diese Méglichkeit auch
genutzt, dabei aber eine andere Regelungstechnik gewihlt als das deutsche Recht.

Das schweizerische Obligationenrecht regelt — anders das deutsche Recht —
die Handschenkung ausdriicklich, in dem es bestimmt, dass eine Schenkung ,von
Hand zu Hand (...) durch Ubergabe der Sache vom Schenker an den Beschenkten®
erfolgt. Erfolgt hingegen ein reines Schenkungsversprechen unter Verstof3 gegen
die Schriftform, so wird das Verhdltnis als Schenkung von Hand zu Hand
beurteilt, wenn das Schenkungsversprechen vollzogen wird. Die Regelungstechnik
sieht also vor, dass zunichst die Handschenkung ausdriicklich geregelt wird und
dann die Heilung eines formnichtigen Schenkungsversprechens in der Weise
konstruiert wird, dass das Verhiltnis nachtréglich rechtlich anders beurteilt wird.

V. Fazit:

Im Ergebnis stellt sich heraus, dass alle drei europdischen Rechtsordnungen die
ldee von der Schenkung als konsensualem Vertrag iibernommen und sich damit
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gegen die Ansicht SAVIGNYS entschieden haben. In der Folge befreien alle
Rechtsordnungen die Handschenkung von den jeweiligen Formerfordernissen, wobei
das deutsche Recht aufgrund seiner Regelungstechnik tiber die nachtragliche Heilung
des Formmangels auf eine explizite Regelung verzichten konnte. Die Méglichkeit
einer nachtraglichen Heilung eines formnichtigen Schenkungsvertrages hingegen ist
denjenigen Rechtsordnungen, die dem Konsensualprinzip folgen, versperrt.
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1. Introduction

The Romanian Civil Code (Law no. 287/2009) in force since 1 October 2011
devotes an entire book to persons: Book 1. “On persons” — art. 25 — 257.

This book establishes the general status (7us generale) and the ordinary legal
status (7us ordinarium) of civil law subjects, natural persons and legal persons, by
reintroducing this matter in the Romanian Civil Code.

Specifically, this Book of the Civil Code, consisting of 5 titles, governs the general
legal regime of natural and legal persons by taking, improving and updating the
relevant provisions of Decree no. 31/1954 on natural and legal persons, the 1954
Family Code, Law no. 119/1996 on civil status acts and other provisions of special laws
(e.g. Law no. 31/1990 on trading companies).

For the subject-matter we analyze, the regulatory framework (sedes materiae)
is Title 11 of this Book, entitled “The natural person” - art. 34-103, which is made
up of 3 chapters dealing with civil status, ie. the general regime of natural
persons, as individual and natural subjects of civil law.

Chapter 1 is entitled “Civil capacity of the natural person” - art. 34-57 -, and
contains rules on the capacity to have rights (capacity of use) and to exercise
rights (capacity of exercise) of a natural person, including the “Judicial declaration
of death” as a special case of termination of the natural person’s civil capacity.

Chapter 11 is entitled “Respect for the human being and his/her inherent
rights”, art. 58-81, and contains rules on the “Right to life, health and physical
integrity of the natural person” (art. 61-69), “Respect for private life and dignity
of the human being” (art. 70-77), “Respect owed to the person after his/her death”
(art. 78-81).

Chapter 111 covers the identification elements of natural persons in civil
relations, art. 82-103: name, domicile and residence, civil status.
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It should be noted that Title 1 of Book 1, entitled “General provisions”
contains relevant rules in the matter under consideration.

“The natural person is man, seen individually, as a holder of civil rights and
obligations” as provided in art. 25(2) of the Civil Code. “The legal person is any
form of organization which, meeting the requirements provided by law, is a
holder of civil rights and obligations”, as provided in art. 25(3) of the Civil Code.

The following are provisions for the protection and guarantee of civil rights
and liberties (art. 26), the civil status of foreign citizens and stateless persons
(art. 27), civil capacity - the general and abstract vocation to be a civil law subject
(art. 28, 29, 30).

For the first time in Romania, the Civil Code establishes the principle of
divisibility of the patrimony, conceived and defined as all the rights and obligations
valued in money and belonging to a person (art. 31 par. 1).

The patrimony may be subject to division or appropriation, but “only in the
cases and conditions provided by law” (art. 31 par. 2).

The special-purpose patrimony includes the fiduciary patrimony (art. 773),
the patrimony for the exercise of an authorized profession (art. 33) - lawyers,
doctors, notaries public etc., and other types of patrimony determined by law
(legal or conventional common property of spouses etc.).

2. Civil capacity of the natural person

In this area, the Civil Code contains enshrined solutions, but there are also
certain new aspects.

The capacity of use is “the aptitude of a person to have civil rights and
obligations” (art. 34). It “begins at a person’s birth and ends upon his/her death”
(art. 35). A child’s rights “are recognized since conception, but only if the child is
born alive” (art. 36).

The capacity of exercise is “the aptitude of a person to conclude civil legal acts
by himself/herself’ (art. 37). 1t begins “at the age of 18” (art. 38). The minor who has
turned 16 acquires, by marriage, full legal capacity to exercise rights (art. 39).

A novelty in this matter is “anticipated capacity of exercise” governed by art. 40.

For serious reasons, the guardianship court may recognize the full legal
capacity of the minor who has reached the age of 16.

For this purpose, the court will hear the parents or guardian, consulting,
where appropriate, the opinion of the family council. ANEXA A

The doctrine considers that serious reasons in this matter may be:

- establishing residence in another town, to complete high school;

- performance of artistic or sporting activities;

- becoming the parent of a child outside marriage.
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Regarding the procedure of judicial declaration of death (art. 49-57), the Civil
Code simplifies matters by suppressing this purely formal stage, that of judicial
declaration of death.

If a person has been missing and there are indications that he/she died, he/she
can be declared dead by a court order, at the request of any interested person, if at
least 2 years have passed since information was last received indicating that the
person was alive (art. 49).

The person missing under exceptional circumstances, such as flooding,
earthquakes, shipwreck etc., which justify the death, can be declared dead if at least
6 months have passed since the event at the time of which he/she disappeared.

In the old Code, the general term was 4 years and the special term was 1 year.

3. Respect for the human being and his/her inherent rights

Among the new elements for Romania, we should note the provisions of the
Civil Code relating to respect for the human being and his/her inherent rights
(art. 58-81), which is the consecration of “personality rights” in the Romanian
legal system: the right to life, health and physical and mental integrity, dignity,
one’s own image, respect for private and intimate, family and individual life, the
right to dispose of oneself and respect owed to a person after his/her death.

The Romanian Civil Code is a code of civil rights and liberties, where the
supremacy and freedom of the human being is central to the whole philosophical
view underpinning its development.

Art. 61(2) provides that “The interest and well-being of the human being shall
prevail over the sole interest of society or science”.

The preeminence of the individual over the group or community to which he
belongs and, a fortiori, over the state and public power, is a postulate of natural law.

Human rights are inherent to the human being, so that the public power
must recognize them and commit to respect them, to ensure their reality and full
effectiveness.

In accordance with the Romanian Civil Code - art. 58, 66, 2502 -, personality
rights are fundamental, extrapatrimonial, strictly personal, enforceable erga
omnes, inalienable, non-transferrable and imprescriptible rights.

Most of these rights are not absolute rights, as individuals cannot live in
isolation, but only in society, so that every person’s rights collide with the rights
of others. According to a classical, liberal formula “one person’s freedom ends
where another’s freedom begins”. Consequently, personality rights must be
exercised within the natural and legal limits and according to the purpose for
which they were recognized.
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This is what art. 75 provides, in terminis, with regard to the limits of the right to
respect for private life and human dignity. Specifically, “the exercise of constitutional
rights and liberties in good faith and in compliance with international conventions to

which Romania is a signatory 7s not a violation’ of these rights.

The respect owed to the deceased person is a notion pertaining to tradition,
being yet consecrated in Romanian law by the provisions of the Civil Code.

Respect is owed to the deceased person, to his/her memory, as well as to
his/her body (art. 78 CC). Thus, the respect owed to the deceased person concerns
two great aspects: “memory” and “body”. First, the legal provisions govern the
content of the obligation to respect the memory of the deceased person. On the
other hand, the dead body, although not a natural person any longer, is
“impregnated with the personality of the one who existed”.

The solutions of the New Civil Code bring forward the firmness and clarity of
law in this matter. ANEXA B

4. 1dentification elements of the natural person

The identification of the natural person is essential to determine and fulfil the
actual civil legal relation.

Society is generally and permanently - from birth to death -, interested in
identifying each individual.

The identification elements of the natural person are a species of non-
patrimonial personal rights.

In this matter, the Civil Code maintains solutions consecrated over time, the
novelty being, perhaps, their reintroduction in the Code.

The name of the natural person is governed by art. 82-85. There are
provisions on the right to a name, structure of name, acquisition of name, change
of name administratively.

The domicile and residence are regulated in art. 86-97.

The domicile of the natural person, in relation to the exercise of civil rights
and liberties, is the place where he/she has the “main settlement”.

A person can only have, simultaneously, one domicile and one residence, even
when he/she has several dwelling places (art. 86, which consecrates single domicile).

Finally, civil status is “the right of a person to distinguish himself/herself, in
family and society, by strictly personal qualities arising from acts and facts of civil
status”.

The Civil Code contains provisions of principle concerning the proof of civil
status, as well as annulment, completion, modification or correction of civil status
acts (art. 99-100).
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Civil status acts drafted by an incompetent registrar, who has exercised legal
powers publicly, are valid (art. 102), as an application of the principle error

communis facit ius.
5. Protection of non-patrimonial rights

The Civil Code contains a comprehensive, detailed and effective regulatory
framework on the protection of non-patrimonial rights - art. 252-257.

The text of art. 253 provides that the natural person whose non-patrimonial
rights, primarily personality rights, have been violated or threatened may ask the
court at any time:

a) to prohibit the commission of the unlawful act, if it is imminent;

b) to terminate the violation and prohibit it for the future, if it has not ceased;

c) to find the unlawful nature of the act, if the disturbance it caused subsists.

There are provisions for the protection of the right to a name (art. 254),
provisional measures (art. 255), the continuation of the action for the restoration of
the non-patrimonial right violated after the death of the injured person (art. 256).
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DIENSTLEISTUNGSFREIHEIT:
GENEHMIGUNGSREGELUNGEN FUR DIENSTLEISTUNGEN*

Anmerkung von Dr. lonut RADULETU

EWR-Abkommen Art. 31, 36; RL 2006/123/EG (Dienstleistungs-RL) Art. 9, 10, 13, 16

Der EFTA-Gerichtshof hatte in einem Rechtsstreit zwischender EFTA-
Uberwachungsbehérde und dem Fiirstentum Liechtenstein zur Vereinbarkeit von
Bestimmungen des liechtensteinischen Gewerbegesetzes mit dem EWR-Recht
zuentscheiden. Diese Bestimmungen enthalten Vorabgenehmigungsregelungenzur
Niederlassung und zu grenziiberschreitenden Dienstleistungen. Laut dem
Gerichtshof sind die Genehmigungsregelegungen fiir Dienstleistungen mit EWR-Recht

unvereinbar.

1. Die Genehmigungsregelungen Liechtensteins zur Niederlassung verstofSen
gegen Art. 9 Dienstleistungs-RL.  Sie konnen zwar zum Schutz von
Dienstleistungsempfangern, unter dem Gesichtspunkt der Betrugsbekimpfung sowie
zur Verhinderung von Steuerhinterziehung geeignet sein, die Genehmigungsregeln zu
rechtfertigen. Allerdings sind die Regelungen unverhiltnismifSig, da eine
nachtragliche Kontrolle gleich wirksam ist.

2. Die Genehmigungsanforderungen des Gewerbegesetzes, das heilst iiber das
,erforderliche Personal“ zu verfiigen sowie die ,notwendigen Kenntnisse“ der
deutschen Sprache zu besitzen, sind nicht wie von Art. 10 Il Buchst. d
Dienstleistungs-RL gefordert, klar und eindeutig. Es verletzt Art. 10 Il
Dienstleistungs-RL, dass das Gewerbegesetz nicht gewaihrleistet, dass solche
Anforderungen  und  Kontrollen  nicht  dupliziert ~ werden, die  ein
Dienstleistungserbringer in einem anderen EWR-Staat bereits erfiillt hat. Ebenso
verletzt die mangelnde Klarheit der Regelungen des Gewerbegesetzes fiir das
Genehmigungsverfahren Art. 13 Dienstleistungs-RL.

3. Die Genehmigungsregelung zu grenziiberschreitenden Dienstleistungen
kommt einer Anforderung gleich, die nach Art. 16 Dienstleistungs-RL nur

* Prezentul comentariu al hotararii Curtii de Justitie a EFTA din 10 mai 2016 in cauza E-19/15 a
fost publicat initial in revista germand "Europiische Zeitschrift fiir Wirtschaftsrecht — EuZW"
nr. 17/2016 din 15 septembrie 2016, fiind ulterior prezentat in cadrul celui de-al sase]ea Colocviu
roméano-german privind dreptul UE care a avut loc la Saarbriicken/Germania in Noiembrie 2016.
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rechtens ist wenn sie nicht diskriminierend, aus Griinden der offentlichen
Ordnung, offentlichen Sicherheit und offentlichen Gesundheit oder zum Schutz
der Umwelt gerechtfertigt sowie verhiltnismafSig ist. Ungeachtet dessen ob, wie
von Liechtenstein vorgebracht, der Schutz von Dienstleistungsempfangern oder
die Vermeidung von Sozialdumping diese Anforderung rechtfertigen konnten, halt
die Anforderung nicht der VerhaltnismafSigkeitspriifung stand. Es hitten weniger
restriktive MafSnahmen erlassen werden kénnen, um das angestrebte Ziel zu
erreichen.

4. Soweit sie auf Dienstleistungen Anwendung finden, die nicht von der
Richtlinie erfasst werden, verstofSen die Genehmigungsregelungen gegen Art. 31
und 36 EWR-Abkommen. (Leitsitze der EuZW-Redaktion)

EFTA-Gerichtshof Urt. v. 1052016 — E-19/i5 [EFTA—ﬁberwac/mngsbeho"rde/
Liechtenstein)

Anmerkung von Dr. Jonut Raduletu™

1. Hintergrund

Das  Urteil  betrifft  einen  Rechtsstreit  zwischen  der  EFTA-
Uberwachungsbehérdeund dem Fiirstentum Liechtensteinzur Vereinbarkeit von
Bestimmungen des liechtensteinischen Gewerbegesetzes vom 22.6.2006 (im
Folgenden: GewG) mitdem EWR-Recht. Die strittigen liechtensteinischen
Bestimmungenenthalten horizontale Vorabgenehmigungsregelungenzur Niederlassung
und zu voriibergehenden grenziiberschreitenden Dienstleistungen in Liechtenstein.
Der EFTA-Gerichtshofstellte in seinem Urteil einen Verstof} Liechtensteinsgegen
die Niederlassungs- und die Dienstleistungsfreiheitfest, soweit diese Grundfreiheiten
durch die Dienstleistungsrichtlinie 2006/123/EG (im Folgenden: DLRL) und das
EWR-Abkommen bestimmt sind.

1l. Bewertung

Von Anfang an bezieht sich der Gerichtshof auf die Zielsetzungder DLRL, die
Pflicht zur Vorabgenehmigung auf unerlésslicheFélle zu beschranken (ErwG 43).
Zugleich verlangtArt. 15 DLRL, dass Genehmigungen im Rahmen der
Niederlassungsfreiheit nicht-diskriminierend, erforderlichaus der Perspektive eines
zwingenden Grundes des Allgemeininteressesund verhaltnismafig sind. Das

Kk . A « .. . . v o1 N R

Autorul este Funcponar in cadrul Comisiei Europene, Directia General3 Stabilitate Financiara,

Servicii Financiare si Uniunea Pietelor de Capital. Opiniile exprimate in prezentul comentariu apartin
autorului si nu reflectd in mod necesar pozitia Comisiei Europene.
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gleiche giltfir die Dienstleistungsfreiheit nach Art. 16 DLRL, wobei die Priifung
der Erforderlichkeit anhand von vier Rechtfertigungsgriindenzu erfolgen hat: der
offentlichen Ordnung,der 6ffentlichen Sicherheit, der offentlichen Gesundheit und des
Umweltschutzes. Was den nicht-diskriminierenden Charakterder liechtensteinischen
Vorschriften betrifft, wurde ervon der EFTA-Uberwachungsbehérde nicht in Frage
gestellt. Dagegen beantragte sie die Feststellung ihrer mangelnden Erforderlichkeit
und Verhaltnismafligkeit, da sie durch andere, weniger einschneidende MafRnahmen

ersetzt werden konnen.

Im Hinblick auf die Vorabgenehmigung in Niederlassungsfillenberief sich
Liechtenstein auf die Notwendigkeit, die Dienstleistungsempfinger zu schiitzen, sowie
darauf, Betrugund Steuerhinterziehung zu bekampfen. Der Gerichtshof stellte fest,
dass solche Griinde generell geeignet sind, eine Genehmigungsregelung zu rechtfertigen.
Jedoch seien dieeinschlagigen liechtensteinischen Vorschriften unverhiltnismifSig, da
diese  Genehmigungsregelung  unterschiedslos  aufalle  Dienstleistungssektoren
Anwendung findet. Stattdessenerscheine eine nachtragliche Kontrolle fiir viele
Sektoren vorstellbarund kénne ebenso effektiv sein. Ein weiterer von Liechtenstein
vorgebrachter Grund, namlich die Rechtssicherheit, wurde vom Gerichtshof
abgelehnt. Die Rechtssicherheitkonne namlich nicht zur Rechtfertigung einer
Beschriankungder Grundfreiheiten dienen; es sei eigentlich die Beseitigung von
Beschrankungen, die zur Rechtssicherheitbeitrage und nicht deren Einfithrung. Daher
stellte der Gerichtshoféinen Verstofd gegen Art. 9 1 Buchst. ¢ DLRL fest.

Dariiber  hinaus  beanstandete ~ die  EFTA-Uberwachungsbehor  de
Genehmigungsvoraussetzungen, die  das  Erfordernisder  Klarheit — und
Unzweideutigkeit nicht erfilllen. Dies betrifftdie Anforderung beziiglich des
serforderlichen  Personals“sowie  beziiglich der ,notwendigen  Kenntnisse
derdeutschen Sprache®. Selbst wenn solche Anforderungen nachliechtensteinischen
Angaben in der Praxis nicht so striktgehandhabt werden, ging der Gerichtshof von
einem Verstofdgegen Art. 10 11 Buchst. d DLRL aus, weil eine Verwaltungspraxisvon
einschldgigen Rechtsvorschriften abgedecktsein miisse. Sei dies nicht der Fall, so
werde die Rechtssicherheitzum Nachteil eines Dienstleistungserbringersgefahrdet.
Des Weiteren sieht das GewG, im Gegensatz zumliechtensteinischen
Dienstleistungsgesetz  vom  20.10.2010  (im  Folgenden:  DLG), keine
Gleichwertigkeitsvorschrift zur Umsetzung des Artikels 10 111 DLRL vor, die eine
doppelte Kontrolle im Ursprungs - und im Zielmitgliedstaat zum Zweckeder
Genehmigung  vermeiden wiirde. Ebenso  wenig  werden das
Genehmigungsverfahren und die entsprechenden Fristen im GewG bestimmt oder
ein Verweis auf die einschligigen Vorschriften des DLG gemacht, was Art. 13 IDLRL
zuwiderlauft. Der Gerichtshof sah darin VerstoRegegen diese Bestimmungen der
DLRL, auch wenn sie in Liechtenstein durch das DLG umgesetzt wurden.
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Die Vorabgenehmigungsregelung, die sich daraus ergab, dassein
Unternehmen vor der voriibergehenden grenziiberschreitenden Dienstleistung

Informationen bereitstellen und eineausdriickliche und ermessensabhingige
Bestitigung abwartenmuss, wurde am Malistab des Art. 16 DLRL gepriift.
Indiesem Rahmen deutete der Gerichtshof an (Rn. 76), dass die mdglichen
Rechtfertigungsgriinde abschlieflend inArt. 16 111 S. 1 DLRL geregelt sind, das
heif}t eine solche Anforderung nur auf Grund der offentlichen Ordnung,
deroffentlichen Sicherheit, der 6ffentlichen Gesundheit oder des Umweltschutzes
auferlegt werden kann. Fiir eine solche Auslegungsetzten sich sowohl die EFTA-
Regulierungsbehordeals auch  die  Europdische Kommission in  ihren
Stellungnahmenein. Dariiber hinaus wies die Kommission darauf hin, dass diese
Rechtfertigungsgrimde nur im Rahmen einer tatsichlichen Begebung des
Dienstleistungserbringers in den Zielmitgliedstaat zum Tragen kommen konnen;
mangels  einersolchen  physischen  Prasenz  des  Dienstleisters  im
Zielmitgliedstaatkonne eine Genehmigungsanforderung nach Art. 16 DLRL kaum
gerechtfertigt werden. Liechtensteinberief sich aber auf den Schutz von
Dienstleistungsempfangernund  die  Vermeidung von Sozialdumping zur
Begriindungder  betroffenen  Genehmigungsregelung. Darin  wurdees von
Norwegen unterstiitzt, das fir den nicht-abschlieRendenCharakter der Liste in
Art. 16 111 DLRL pladierte. Auchwenn der Gerichtshof auf den abschlieRenden
Charakterdieser Vorschrift gewissermaflen hindeutet, spricht er sichdafiir nicht
ausdriicklich aus. Damit lieR er diese Frage letztendlichoffen, so dass eine
endgiiltige Klarstellung durch den EuGH abzuwarten bleibt. Stattdessen entschied
der Gerichtshof (unter Verweis auf EuGH, ECLI:EU:C:2016:108 =EuZW 2016, 439
Ls. = BeckRS 2016, 80380 Rn. 116 —Kommission/Ungarn [Rs. C-179/14]), dass die
betroffeneliechtensteinische Anforderung auf jeden Fall unverhaltnismiafigsei, da
weniger restriktive Mafnahmen vorstellbarwiren (zB nachtragliche Kontrollen
und Sanktionen), umdasselbe Ziel zu erreichen. Ein Verweis Liechtensteins darauf,
dass das ganze nationale Territorium ein  Grenzgebietsei (in dem
grenziiberschreitende Dienstleistungen haufigstattfinden) und dass daher a
posteriori Uberpriifungen nichteffektiv wiren, wurde vom Gerichtshof abgelehnt,
weil eine Trennung zwischen Grenzgebiet und innerem Territoriumbei der
Feststellung einer Beschrankung der Dienstleistungsfreiheitkeine Rolle spiele. Ein
Verstofd gegen Art. 16 DLRLwurde daher festgestellt.

Da der Anwendungsbereich des GewG und der DLRL imHinblick auf die
betroffenen Dienstleistungssektoren nichtdeckungsgleich ist, berief sich die EFTA-
Uberwachungsbehérdezusétz]ich auf Art. 31 und 36 des EWR-Abkommens,um
eine Verletzung der Niederlassungsfreiheit und der Dienstleistungsfreiheit fur
diejenigen Dienstleistungen des GewG geltend zu machen, die von der DLRL
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nicht gedecktsind. Der beschrankende Charakter der liechtensteinischen
Vorabgenehmigungsregelung fir diese EWR-Grundfreiheitenwar unstreitig. Eine

Rechtfertigung kann sich nur ausden in Art. 33 des EWR-Abkommens ernannten
Griindenergeben, so wie diese durch die Rechtsprechung ausgelegtwurden. Unter
Verweis auf seine VerhaltnismaRigkeitspriiffungim Rahmen der Bewertung der
anderen Klagegriindestellte der Gerichtshof fest, dass das liechtensteinische
Vorabgenehmigungssystemauch gegen Art. 31 und 36 des EWR-Abkommens
verstofdt.

1. Praxisfolgen

Das Urteil bringt klar zum Ausdruck, dass Vorabgenehmigungsregelungenkeine
horizontale Anwendung finden diirfen. Sie sollten hochstens fiir genau bestimmte
Fille/Sektorenund nur in Ausnahmefillen erlaubt sein. Soweit nachtragliche
Kontrollen die Erreichung derselben zwingenden Griindedes Allgemeininteresses
gewahrleisten konnen, sollten sie bevorzugtwerden, um die Erfordernisse des
Verhiltnismafigkeitsgrundsatzeszu wahren. Das Genehmigungsverfahrensoll klar
und transparent gestaltet und zweideutige Anforderungensollen vermieden
werden.

Was die voriibergehenden grenziiberschreitenden Dienstleistungenbetrifft,
kommt der EFTA-Gerichtshof in diesem Urteileinen Schritt weiter in der
Auslegung des Art. 16 111 DLRL, indem er den abschliefenden Charakter der Liste
derdort erwdhnten Rechtfertigungsgriinde grundsitzlich andeutet  (der
Verbraucherschutz oder die Vermeidung des Sozialdumpingsgehéren namlich
nicht dazu) und damit der moglichen Begrenzung dieser Grundfreiheit Schranken
setzt (wobeider Gerichtshof Raum fiir eine weitere Klarstellungdurch den EuGH
in dieser Frage lieRR). Dariiber hinaus erklartder Gerichtshof, dass Beschrankungen
der Dienstleistungsfreiheitsich nicht durch besondere territoriale Kennzeichen
(Besonderheiten bei einem Grenzgebiet) oder quantitative Uberlegungen
(Volumen der grenziiberschreitenden Tatigkeiten) rechtfertigen lassen.

Insgesamt betrachtet kann diesem Urteil eine wegweisende Rolle in der
Fortentwicklung der Rechtsprechung zu den Grundfreiheiten und zur Auslegung
der Dienstleistungsrichtlinieim EWR-Rahmen zukommen. Dies wiirde zur
Erleichterungder grenziiberschreitenden wirtschaftlichen Tatigkeitenund zu einer
weiteren Liberalisierung des EWR-Dienstleistungssektorsbeitragen.
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—
Introduction

The poem above even in conjunctive form transposes the value and the
respect for one’s personality in interpersonal relations. The person, the
personality and their freedoms occupy a central position in the legal order and
represent a key concept of the constitutional legal thinking.® Even though not all
the traits of one’s personality have enjoyed the protection and the recognition of
the law,* however the value of the personality belongs to the everlasting moral
values and it is generally binding and obligatory for all the parties involved.®

The protection of personality rights has been developing through
jurisprudence, which have given a whole new view of the protection of one’s
rights both in the analogue and digital spaces. Nevertheless, jurisdictional issues
for the violations of personality rights on the internet were settled by the German
Federal Supreme Court (Bundesgerichtshof, BGH) and by the European Court of
Justice (ECJ) and have become an important point of many discussions in the
legal circles. This paper aims to give an overview of the violations of personality
rights, to present the ways to prevent and to find the proper legal solutions in

' PhD candidate at the Faculty of Law from Saarland University (Germany), research funded
by the Friedrich Naumann Foundation for Freedom (2013-2016)

* The poem continues: ,Kann wohl sein! so wird gemeinet;/ Doch ich bin auf andrer Spur: / Alles
Erdengliick vereinet / Find ich in Suleika nur. inGoethe, J. W., Werke in Zehn Binden, West-ostlicher
Divan, Suleika Nameh, Buch Suleika, Versepen, Koln 2003, 70.(my own translation:“The biggest luck
of the earth’s children would only be the personality./lt may be! That’s intended;/But I'm on another
path: 1 find the happiness of the whole world only in Suleika.”)

3 Further reading: Denninger, E., Rechtsperson und Solidaritit, Frankfurt, Berlin, 1967, 13.

* A brief look of Germany’s legal history proves the incapability to protect all the parts of the
persona]ity because of the expanding of the relations, acts, values. See more in Hubmann, H., Das
Personlichkeitsrecht, 2. Auﬂage, 1967, 68.

® See more in Hubmann, H., Das Personlichkeitsrecht, 2. Auflage, 1967, 12.
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accordance with the characteristics of three legal systems: the German, the

Romanian and the European legal systems.

The legal protection of the various aspects of the personality rights and the
form, but mainly the grounds of the judgements regarding the violations in the
national laws reflect the social, cultural, philosophical and historic conditions as
well as the moral expectations of each country.® The German and Romanian legal
systems embody these aspects as well, but they are more prominent in the
German jurisprudence and legislation. Moreover, there are several initiatives
meant to assure European measures to protect the personality rights,” the latest
being the proposal of a charter of digital fundamental rights of the European
Union belonging to a group of German lawyers and other persons interested in
digital topics.®

The legal analysis of the protection of personality rights in European legal
systems may be considered unusual as a topic of comparative legal research,’but
still privacy and self-determination have developed as European rights through the
jurisprudence of the European Court of Human Rights (ECtHR) and of the
European Court of Justice (EC]).” Moreover, the personality features have had a
difficult and lengthy path to their legal recognition as rights in Europe." By
comparing two legal systems, in our case the German and the Romanian one, with
themselves and with the case law in the European law, can lead to a deeper

® Marton, E., Violations of Personality Rights through the Internet: Jurisdictional Issues under
European Law, 1. Auflage 2016, Baden-Baden, Nomos, 37.

7 Von Bar, C. (prepared by with advice from the Advisory Council and the Drafting
Committee approved by the Co-ordinating Group): Principles of European Law, Non-Contractual
Liability Arising out of Damage Caused to Another, Study Group on a European Civil Code,

Munich, sellier. European law publishers GmbH [Brussels] Bruylant, Stampfli Publishers Ltd. Berne,
Vol. 7, 2009, Chapter 2, Art. 2:203; Von Bar, Christian/Clive, Eric (eds.): Principles, Definition and
Model Rules of European Private Law (Acquis Group), Munich, sellier.european law publishers
GmbH, 2009, Full edn., Vol. 4, Book VI, Art. 2:203; EGTL, Principles, Chapter 2, Art. 2:102.

® The draft of the European Digital Charter text is originally written and published in German
and was published by ZEIT-Stiftung Ebelin und Gerd Bucerius on 1" December 2016. It was already
presented in front of the members of the Committee for Civil Liberties, Justice and Home Affairs of
the European Parliament on a meeting on 5" December 2016. See the draft in English:
https://digitalcharta.eu/wp-content/uploads/2016/12/Digital-Charta-EN.pdf. (accessed 17. January 2017)

9 Briiggemeier, G./Colombi Ciacchi, A./O’Callaghan, P. (eds.), The Common Core of European
Private Law: Personality Rights in European Tort Law, Cambridge University Press 2010, 3.

' See extensively about this topic in Briiggemeier, G./ Colombi Ciacchi, A./Comandé, G. (eds.),
Fundamental Rights and Private Law in the European Union, Vols. 1 and 11, Cambridge University
Press, 2010.

"' See more in Briiggemeier, G. in the chapter “Protection of Personality Rights in the Law of
Delict/Torts in Europe: Mapping out Paradigms’, 5-37, belonging to the book Briiggemeier,
G./Colombi Ciacchi, A./O’Callaghan, P. (eds.), The Common Core of European Private Law:
Personality Rights in European Tort Law, Cambridge University Press, 2010.
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understanding of the topic of personality rights and to ideas for the development of
both of them. There are several differences, but also many similarities between

Germany and Romania, both countries having European continental legal systems,
respecting and contributing to the case law of European Court of Human Rights
and the jurisprudence of the European Court of Justice. The German judicial
system has set many landmarks judgements in processes protecting the personality
rights and German citizens have also brought cases in front of the EC] and the
ECtHR, contributing for example to the development of one’s right to image,
following the case of von Hannover v. Germany,” that determined, that in Germany
the publication of pictures is allowed only if they are considered newsworthy."”
ECtHR also set a landmark decision in the case of Barbulescu v. Romania regarding
the dismissal of an employee by a private company for using the company Internet
for personal issues during working hours, breaching working internal regulations."

1. Legal Basis
A. German Law

German law contains general and specific rules without explicitly
guaranteeing a general protection of the personality. The lack of an express
provision on a general right of personality is the result of the denial of the theory
of personality rights under Art. 823 (1) at the time the Civil Code of 1900
(Biirgerliches Gesetzbuch, BGB)"® was drafted, both by the case law'® and by the
doctrine”. The protection of the personality rights was given a constitutional

2 ECtHR decision of 24 June 2004 — no. 59320/00.

¥ The newsworthiness is determined by the fact that the picture is showing the person acting
in an official function or if the story behind the picture of the person is relevant to the public
interest. BGHZ 171, 275; 158, 218, 222. The public interest may also be shown from a text added to
the photo. BGH NJW 2008, 3141.

" ECtHR decision of 12 January 2016 — no. 61496/08. The decision of the ECtHR upholds the
arguments given by the Romanian courts — the County Court and the Court of Appeal. See para. 57
of the decision. Moreover, the same decision would have been given according to the German law as
well. See more in EGMR: Arbeitgeber kénnen E-Mails der Arbeitnehmer bei Verbot der
Privatnutzung iiberwachen, CCZ 2016, 285.

' The BGB entered into force on the 1™ January 1900 in the time of the German Empire. See
Art. 1 of the Introductory Act of the Civil Code RGBI. 1896, 195.

'® RGZ 51, 369 (372 fF.).

"7 The prevailing opinion recognised the goods life, body, health and freedom as legally protected
interests, but not as rights within the meaning of Art. 823 (1) BGB. See more in Enneccerus,
L./Lehmann, H. O. Das Birgerliches Recht, Eine Einfilhrung in das Recht des Biirgerlichen
Gesetzesbuches, Band 1: Einzelne Schuldverhiltnisse, Marburg 1900, 762; Planck, G., Biirgerliches
Recht nach Einfilhrungsgesetz, Band 2: Recht der Schuldverhaltnisse, 3. Auflage, Berlin 1907, 1716.
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foundation through Art. 2 (1)® (right to free development of one’s personality)
and Art. 1 (1)" (right to human dignity) of the German Basic Law for the Federal
Republic of Germany (Grundgesetz fir die Bundesrepublik Deutschland, GQG)
according to the case law of the Federal Constitutional Court.”

Art. 823 (1) BGB enshrines various attributions of the person by stating that
a person who, intentionally or negligently, unlawfully injures the life, body,

«

health, freedom, property or another right of another person is liable to make
compensation to the other party for the damage arising from this”* but several
non-physical aspects of the personality are missing. In 1954 the BGH recognized
the general personality right in the Leserbrief (“letter to editor case”)** case in
accordance with Art. 1 (1) to the right to human dignity and Art. 2 (1) to the right
to free development of one’s personality of the German Basic Law. Due to this
decision, the general right of personality was accepted as a constitutionally
guaranteed subjective framework right under Art. 823 (1). 1t protects a wide
range of different aspects of the personality, such as privacy, self-determination,
reputation, honour, and personal information, as one’s image.”® Moreover, Art. 12
BGB assures explicitly the protection of the right to one’s name and it also entails
reference to injuctions.*

The victim who considers that their general right of personality has been
violated intentionally or negligently is entitled to restitution claims, such as unjust
enrichment within 812 (1), but also to compensation for their non-pecuniary

"® Art. 2 Personal freedoms (1) Every person shall have the right to free development of his
personality insofar as he does not violate the rights of others or offend against the constitutional
order or the moral law.

' Art. 1 Human dignity — Human rights — Legally binding force of basic rights (1) Basic Law
Human dignity shall be inviolable. To respect and protect it shall be the duty of all state authority.

** BVerfGE 35, 2012, 219; BVerfGE 72, 155, 170; BverfGE 90, 263, 270.

? This last version is the result of the discussions of the second commission assigned with the
wording of the text of the BGB. See more in Mugdan, B, Die gesammten Materialien zum
Bijrgerlichen Gesetzbuch fiir das Deutsche Reich, Band 2: Recht der Schuldverhiltnisse, Berlin 1899,
CXXIl £.

** Case Leserbrief BGH, 25.05.1954 - 1 ZR 211/53.

3 See Sprau, H, § 823, in: Palandt, O.: Biirgerfiches Gesetzbuch. Kommentar, Band 7, 76. Aufl,,
Verlag CH. Beck Miinchen 2017, 1396, para. 13 ff; Fechner, F., Medienrecht, Tiibingen, Mohr
Siebeck, 15. Aufl,, 2014, 67, para. 17 ff..

>+ § 12 BGB Right to a name If the right of a person to use a name is disputed by another person,
or if the interest of the person entitled to the name is injured by the unauthorized use of the same
name by another person, the person entitled may require the other to remove the infringement. If
further infringements are to be feared, the person entitled may seek a prohibitory injunction.

* § 812 BGB Claim for restitution (1) A person who obtains something as a result of the
performance of another person or otherwise at his expense without legal grounds for doing so is
under a duty to make restitution to him. This duty also exists if the legal grounds later lapse or if
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harm (Geldentschidigung) causally linked to an unlawful act*® Injunctions can
also be claimed on the basis of Art. 1004 (1). The right of reply
(Gegendarstellung) is regulated as a possible measure regarding violations of

one’s personality rights in the German interstate treaties (Staatsvertrige),” in the
press law of each federal state, for example by Art. 10 in the Saarland Media law
(Saarldndisches Mediengesetz).

B. Romanian Law

Although the Romanian Civil Code from 1864 ignored the personality
rights,®® the new Romanian Civil Code from 201 represents an important,
modern, evolved and elaborate regulation covering the most significant
personality rights®®, a premiere for the Romanian legislation in this field. The
regulation of the new Civil Code is welcomed: in Article 58 (1)it explicitly
establishes the rights to life, health, the physical and mental integrity, the right to
dignity, the right to image, the respect of private life and other rights recognised
by the law, rights belonging to any person. Articles 252 to 257 from the V Title, 1
Book of the Civil Code established a mixed system of sanctions, settling repairing
measures of non-pecuniary and economic nature, but also interim measures
granted through the decision of a judge® The natural persons are entitled to

the result intended to be achieved by those efforts in accordance with the contents of the ]ega]
transaction does not occur.

* The cases Herrenreiter (“gentleman rider”) BGH, 14.02.1958, 1 ZR 151/56 and the case
Ginsengwiirzel (“ginseng root”) BGH, 19.09.1961, V1 ZR 259/60 have developed this practice.

* See for example Art. 56 on the right of reply of the Interstate Treaty on Broadcasting
(Rundfunksstaatsvertrag).

*® Ungureanu O./ Munteanu C., Protectia drepturilor nepatrimoniale cu privire speciali asupra
drepturilor personalitatii in conceptia Codului Civi[, RRDP 3/2016, 11.

? For extensive discussions on the protection of the personality rights in the Romanian law,
under the new legislation, see: Cristea B., Respectul datorat fiintei umane si drepturile ei inerente
(a’repturi ale persona/ita‘jtil), tezi de doctorat, Bucuresti, 2015, 54 f; Ungureanu O./ Munteanu C,,
Drept civil. Persoanele — in reg/ementarea noului Cod Civil ed. a 3-a, reviazuti si adéugité,
Ed. Hamangiu, Bucuresti, 2015, 46-120; Chelaru E., Drepturile personalititii in reglementarea noului
Cod Civil, in Dreptul no. 10/2011, 30-62.

3 For analysis of the means of protection of the personality rights in the Romanian Law, see:
B. Cristea, Respectul datorat fiintei umane si drepturile ei inerente (drepturi ale personalititii), teza
de doctorat, Bucuresti, 2015, 252-296; Ungureanu O./ Munteanu C., Protectia drepturilor
nepatrimoniale cu privire speciali asupra drepturilor personalititii in conceptia Codului Civil,
RRDP 3/2016,13-27; Radoi A., comments on the Art. 252-257 in Baias Fl., Chelaru E., Constantinovici
R., Macovei 1. (coord. ), Noul Cod Civil. Comentarii pe articole. Art. 1-2664, Ed. C.H. Beck, Bucuresti,
2012, 247-251; V. Bicu, Apararea a’repturi/or persona/it.itii in Nicolae M. (coord.), Bicu V., llie G.-A,,
Rizoiu R., Drept Civil. Persoanele, Ed. Universul Juridic, Bucuresti, 2016, 68-75.
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defensive actions (preventing action, ceasing action and the action of stating the
infringement), but also repairing actions (action for damages, action for
compensation of non-pecuniary damages).Nevertheless, the legislator omitted to

include the right of reply in the list of actions to which the natural person is
entitled, even though this action was part of the project of the code, but this
should be remedied, in order to continue the development in accordance with
other European provisions.®

C. European Law

The violations of the personality rights result in non-pecuniary harm, such as
injury to feelings, pain and suffering, loss of a good reputation, social discredit,
mental distress and worry, or even physical discomfort3 EC] stated in the
decision Shevill that the harm in such cases is a loss other than physical and
economic, and it affects the personal values of the person involved.?® Therefore
the aggrieved or threatened person is legally entitled to apply for other preventive
and remedial measures, such as an interim injunction or the right to reply. The
person is entitled to a rectification not only in the newspapers, but also on the
website where the injurious information was published. But a remedial measure
can entail an order to refrain from commencing or continuing the violation of
one’s personality rights3* Privacy issues can only effectively be protected by
injunctions, since once the intimate details or photographs are made available on
internet, the privacy is lost irremediably and for an unlimited time.3 Hence the
prevention of publishing intimate information or pictures on internet should play
for the individuals and other interested parties, 7.e. public authorities, companies,
an important role for the protection of individuals’ privacy.

3 See more about the importance to include the right to reply in the Civil Code in Chelaru E.,
Drepturi/e persona/it.itii in reg/ementarea noului Cod Civil in Dreptul, no. 10/2011, 50.; The Code of
regulating the Audiovisual Content of the National Audiovisual Council (Consiliul National al
Audiovizualului, CNA), has created a legal framework of the right to reply and rectification in the 1V
Title, Art. 49-63; Art. 144. But its regulation is considered ineffective, mostly because the
appointments to the CNA are politicized. See more in the Report “Freedom of the Press” 2014,
available online: https://freedomhouse.org/report/freedom-press/2014/romania.(accessed 17. January
2017)

3 Marton, E., Violations of Personality Rights through the Internet: Jurisdictional Issues under
European Law, Nomos, 2016, 38.

3 Case C-68/93 - Shevill and others and Presse Alliance SA, 07.03.1995, para. 23.

3 Marton, E., Violations of Personality Rights through the Internet: Jurisdictional Issues under
European Law, Nomos, 2016, 39.

% Eady, D., Injunctions and the protection of privacy, CJ.Q., Vol. 29, no. 4, 2010, 411.
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1. Personality Rights on the Internet

A. The characteristics of the internet

The global nature of the internet enables persons to have access to
information worldwide easily, instantly, simultaneously, constantly, inexpensive.*°
In Lawrence Siry and Sandra Schmitz’s words: “Nowhere is the world smaller
than on the internet. Today with a click of a mouse, people from across the globe
can re-acquaint themselves with the old friends, research the unknown, and read
newspapers from faraway places and far away times.””” The internet has steered
different opinions among the scholars and some consider that there is a need for
complex, technology-specific connection factors, while others insist that the
traditional technology-neutral criteria formed by the geographical boundaries of
states continue to be valid.®®

B. Jurisdiction

Courts from different countries around the world have established several
connecting factors to set disputes in which the victim intends to establish the
non-contractual liability of the publisher or brings an action to preclude the
publication of the harming content.?*® Worth mentioning are the approaches of
the German Federal Court of Justice in the New York Times case and of the EC]
in the eDate Advertising and Martinez joined cases.

In the New York Times case, the Court had to decide on a dispute regarding
an article published by the New York Times, which violated the right to the name
and the reputation of the plaintiff, a citizen residing in Germany and operating a
business there.*® After analysing multiple factors,* such as the subject matter of
the complaint, the number of registered users of the website domiciled in

% Marton, E., Violations of Personality Rights through the Internet: Jurisdictional Issues under
European Law, Nomos, 2016, 28.

%7 Siry, L./Schmitz, S.: A Right to Be Forgotten? — How Recent Developments in Germany May
Affect the Internet Publishers in the US, EJLT, Vol. 3, No. 1, 2012, 1.

% Norris, E. F., Why the Internet Isn’t Special- Restoring Predictability to Personal Jurisdiction,
Arizona Law Review, Vol. 53, 2011, 1013, 1015-1016; Bigos, O., Jurisdiction over Cross-Border Wrongs
on the Internet, 1CLQ vol. 54, July 2005, 585, 601-603.

39 For more cases and solutions on jurisdiction in different countries, see Svantesson, DJ.B,,
Private International Law and the Internet, Netherlands, Kluwer Law International, 2™ edition, 2012.

*° Case New York Times BGH, 02.03.2010, VI ZR 23/09 (BGHZ 184, 313); for comments on this
case, see Dittmayer, M, Persdn/ic/;keitsver/etzungen durch A'u@emngen im Internet, DuD
12/2013, 780-781;

* Case New York Times BGH VI ZR 23/09, 02.03.2010 (BGHZ 184, 313), 21-24.
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Germany, and the nature of the website, the BGH established its own jurisdiction
and drew the conclusion that the article was of interest to the German Internet
users, who could read the material and in this way, there would be a violation of
the personality right of the plaintiff.*?

The EC) interpreted Art. 5 (3) of Brussel 1** in the eDate and Martinez joined
cases.* Mr. X, an individual domiciled in Germany, brought an action against a

company based in Austria to refrain from using his full name when posting
information on its internet portal about him and a crime he committed in the
past. The other case refers to the interference with the private life and the
infringement of the right to image of the French actor O. Martinez and of his
father by MGN Limited, a company governed by English law, which published
information and pictures of them on its website. The Court determined the
following: The person who considers that their rights have been violated through
an online content is entitled to two possibilities for bringing an action for
liability. They can either bring an action in the courts of the Member State of the
establishment of the publisher of the online content or in the courts of the
Member State where they had the centre of their interests at the time when the
content was published on Internet. The plaintiff has also the possibility to bring
their action before the courts of each Member State in the territory of which
content placed online is or has been accessible.

C. Data protection issues

A main problem of the data protection on social networks which needs a rapid
solution is the lack of the possibility to estimate the long-term consequences of the
irresponsible use of personal data.*> Moreover the absence of legal awareness and a
stronger culture regarding the responsible use of the personal data are much
needed.*® There are still some discrepancies even in the European countries. Yet,

* Case New York Times BGH VI ZR 23/09, 02.03.2010 (BGHZ 184, 313), 21-25. At point 24 the
BGH underlined that his rights are violated if only one person from the victim’s social environment
(Lebenskreis) get to the article. A contrary decision Seven Days in Moscow BGH, 29.03.201, VI ZR
M0 was given in the case of a blog entry in Russian and published in Cyrillic script about a
plaintiff who was domiciled in Germany.

3 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters — Art. 5 A person domiciled in a
Member State may, in another Member State, be sued: (3) 3. in matters relating to tort, delict or
quasi-delict, in the courts for the place where the harmful event occurred or may occur.

* Joined Cases C-509/09 eDate Advertising GmbH v X and C-161/10 Oliver Martinez, Robert
Martinez v MGN Limited EC], 25.10.2011.

5 Birk, D./Reimer, H./Wegener, C., Soziale Netze — neue Impulse zum Datenschutz, DuD 2010, 492.

4 Birk, D./Reimer, H./Wegener, C., Soziale Netze — neue Impulse zum Datenschutz, DuD 2010, 492.
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according to a recent report of Eurobarometer the gravity of such problems seems to
draw more and more attention of European citizens, mostly the German citizens care

more about their privacy, but the Romanian citizens have also made progress in this
matter compared to previous years.’

Even though the personality rights have been explicitly laid down in the Civil
Code since 2011, many aspects of them have been incorporated in other special
laws. Worth mentioning is the law concerning the protection of personal data.
The above-mentioned problems regarding the data protection issues are also
present in Romania and they lie also at the beneficiaries of such rights, namely
the data subjects, who seem not to be aware of the actions and measures they
have at hand in this field and rarely dare to face institutions or companies in
front of the court.

One of the first famous cases regarding the protection of personal data in
Romania is from 2009.** The applicant sued the Bucharest town hall for
publishing his name, surname, data of his ID and the degree of invalidity on its
website. The infringement of the right to the protection of personal data was
considered illegitimate by the court. This case could have been a landmark
decision and should have had a stronger echo amongst Romanian citizens, but
unfortunately this was not the case.

a) Recent Romanian case: “shame lists”

The protection of personality rights on internet still lies in the shadow. This
is also highlighted by the recent so-called “shame lists”.*® Those lists published by
the Romanian National Agency for Fiscal Administration (Agentia Nationald de
Administrare Fiscald, ANAF) on the Internet on 30 June 2016, contained personal
data and information about debts of more than RON 1500 (almost €333) of more
than 187,000 Romanian citizens.>°

47 On this, see Flash Eurobarometer 443, Report ePrivacy, Fieldwork ]u]y 2016, Published in
December 2016. Most the respondents are aware that, according to the law, personal information
can only be accessed with their permission and that instant messaging and online voice
conversations are confidential. Report ePrivacy, 4. For the majority of respondents, 9 in 10
respondents, the privacy of their personal information, their online communications and their online
behaviour is very important. Report ePrivacy, 29.

48 Court of First Instance, Sector 1, Bucharest, Civil Chamber, 16.03.2009, available online on:
http://www juridice.ro/100724/judecatoria-sectorului-1-daune-morale-pentru-publicarea-pe-internet-a-
datelor-personale.html. (accessed 17. January 2017)

* The lists of debtors who are natural persons were removed from the open national portal,
but they can still be accessed on ANAF's website.

5 The datasets from 30th June 2016 were pub]ishecl on the website: http://clata.gov.ro/clataset/
datoriile-catre-bugetul-de-stat and deleted on 1™ August 2016.
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The 2015 amendments to the Romanian Fiscal Procedure Code allows the fiscal
authorities to publish on their own webpages the name, address and other
information regarding the registered amount of debt of the bad debtors. This legal

obligation from Art. 162 of publishing was widely interpreted and datasets were
excessively released on the national open data portal, which is against both provisions
of the Fiscal Procedure Code and of the National Agency for Fiscal Administration
Presidential Order no. 558/20163° This publishing has raised some concerns
regarding the balancing of personal data protection and public interest. Once the
data is published on internet, measures should be taken that this is necessary,
proportionate and that it fulfils the intended purpose.3® Such data can be reused, not
only because the information was made available online in an Excel Word format and
could therefore be downloaded, but also because the data can be found in the search
engines, and therefore anywhere and unlimited on the Internet.

The Romanian Data Protection Authority (Autoritatea Nationald de
Supraveghere a Prelucrarii Datelor cu Caracter Personal, ANSPDCP) examined the
situation and sanctioned the fiscal authority with a RON 16,000 fine (almost
€3,555), for violations of Law no. 677/2001°%, more specifically of Art. 4 (1) (a)
because of an unfairly processing of the data and for not complying with the
existing legal provisions and of Art. 4 (1) (d) for not erasing and/or rectifying
inaccurate or incomplete data and publishing inaccurate and outdated data.>® The
ANSPDCP also criticised the incompliance with Art. 12 of Law no. 677/2001
because the data subject was not properly informed of the purpose of the data
collection, the recipients or the categories of recipients of the data, the existence

3 Article 162 of the Fiscal Procedure Code: Publishing debtors lists (1) Fiscal bodies have the
obligation to publish on their own Internet page the list of debtors, natural and legal persons which
accumulated unpaid tax obligations, as well as the amount of the obligation. (...) (3) Before publication,
unpaid taxes are notified to the debtors. Taxes of secondary registered offices which pay wages or
income assimilated to 'wages are notified to the debtor at the structures where he/she operates.

The procedure for publishing the list of debtors is established by ANAF Presidential Order no
558 of 29 January 2016. The procedure mentions that the list will include the family name and
surname of the debtor, address and the amount owed. The same procedure also mentions how the
notification is made (Art 10) and what elements it contains (Annex no 1).

52 The ANAF Presidential Order no 558 of 29 January 2016 was amended by Order no 2266/2016 of
27" July 2016 introducing insignificant changes concerning the table format of the datasets.
Moreover, the databases with natural persons as debtors contain a field for observations about the
state of the debtor for examp]e inso]vency, bankruptcy. See Annex no. 2, p. 3 of the Order.

33 See more in Pavel Burloiu, V., Reports, Romania: Publishing ‘Shame Lists” on the Internet:
Respecting Data Protection Princip/es vs Public Interest, EDPL 3/2016, 405.

3% Law no. 677/2001 for the Protection of Persons concerning the Processing of Personal Data
and Free Circulation of Such Data.

%See more in the press release of the ANSPDCP, 24.05.2016, available in Romanian online:
http://www.dataprotection.ro/?page=24.05.2016_Comunicat_de presa&lang=ro.(accessed 17. January 2017)
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of the data subject’s rights, in this case the right to access, intervention and
objection and the way they may be applied.

The ANSPDCP should have intervened when the proposal to modify the
provisions of the Fiscal Procedure Code and the ANAF Presidential Order's
provisions were discussed and should have given a written, detailed statement of

the consequences on the personal data protection. The legal obligations are
clearly not in accordance with the technological development, not adjusted to the
current reality of the Internet. There is no requirement of obtaining the prior
approval or notification of the data subject, that their personal data will be
published by ANAF, because the data subject’s consent is not required when the
processing concerns data obtained from documents, which can be accessed
publicly, according to Art. 5 (2).5°

The ECJ’s reasoning in the case Bara v. CNAS that public institutions can not
transfer data merely based on inter-institutional protocols and without the data
subject’s consent,” is relevant for the “shame lists” because the excessive
publication of data was made on ANAF’s own website and on the Romanian open
data portal (data.gov.ro) as well. Additionally, the Romanian Supreme Court for
Cassation and Justice (Inalta Curte de Casatie si Justitie, 1CC)) outlined in the
decision no 37/2015 that the name and surname need to be anonymised when
access to public information is granted.’® Therefore, the mere publication of
“shame lists” with personal data does not have a sufficient and justifiable basis
and represent an infringement to private life.

The “shame lists” issue underlines the need of raising the awareness
regarding the importance of the data protection principles, but it also shows the
fact that the Romanian legal system has to adapt to the new upcoming European
legislation, which will have a great impact especially on the public institutions and
the legal persons. The General Data Protection Regulation 2016/679 will apply
from 25" May 2018.° After the end of May 2018 data protection infringements
such as in the shame lists’ case could could lead to fines up to 20 milion Euros or

56 See also Pavel Burloiu, V., Reports, Romania: Publishing ‘Shame Lists” on the Internet:
Respecting Data Protection Principles vs Public Interest, EDPL 3/2016, 405.

" Case C-201/14 Bara v CNAS EC], 01.10. 2015, para. 43; for an analysis see the case note by van
Schendel, S., ‘Smaranda Bara & Others: Determining the Scope of Exemptions from Data Subject’s
Rights to Process Tax Data’, EDPL 2/2016, 254.

58 Supreme Court for Cassation and Justice decision no 37/2015, 07.12.2015, available online on:
http://www.scj.ro/1093/Detalii-
jurisprudenta?customQuery[0].Key=id&customQuery[0].Value=125596.(accessed 17. January 2017)

% Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016
on the protection of natural persons with regarcl to the processing of persona] data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation).
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up to 4 % of the total worldwide annual turnover of the preceding financial year,
whichever is higher.*

Romania has one of the fastest internet connections in the world, the internet
infrastructure is modern and of a high quality, not least because the internet was
introduced a little bit later than in countries like Germany.® Some consider that
Romania could become Europe’s Silicon Valley. It fulfils both the technical
conditions — a fast internet connection — as well as the human resources — highly
qualified 1T specialists. However, these facts should also encourage people to be
aware of the legal provisions and to comply with the national and European
legislation and jurisprudence. The growing use of the internet can lead to more
infringements of personality rights, for example through smart devices, such as
smart TVs, smart watches, smart cars or mobile apps which gain access to our
personal data, pictures and phone contacts and that can be or are sent to third
parties.®?

b) Facebook as a public space
In 2014, Facebook became the subject of a legal issue in Romania for the first
time and the Romanian Supreme Court for Cassation and Justice decided, that a

% See the criteria for imposing the administrative fines for the companies in Art. 83 of the
General Data Protection Regulation 2016/679:

(4) Infringements of the following provisions shall, in accordance with paragraph 2, be subject
to administrative fines up to 10 000 000 EUR, or in the case of an undertaking, up to 2 % of the
total worldwide annual turnover of the preceding financial year, whichever is higher: (a) the
ob]igations of the controller and the processor pursuant to Articles 8,11, 25 to 39 and 42 and 43;
(b) the obligations of the certification body pursuant to Articles 42 and 43; (c) the obligations of
the monitoring body pursuant to Article 41(4).

(5) Infringements of the following provisions shall, in accordance with paragraph 2, be subject
to administrative fines up to 20 000 000 EUR, or in the case of an undertaking, up to 4 % of the
total worldwide annual turnover of the preceding financial year, whichever is higher: (a) the basic
principles for processing, including conditions for consent, pursuant to Articles 5, 6, 7 and 9; (b)
the data subjects' rights pursuant to Articles 12 to 22; (c) the transfers of personal data to a
recipient in a third country or an international organisation pursuant to Articles 44 to 49; (d) any
obligations pursuant to Member State law adopted under Chapter 1X; (e) non-compliance with an
order or a temporary or definitive limitation on processing or the suspension of data flows by the
supervisory authority pursuant to Article 58(2) or failure to provide access in violation of Article
58(1); L n19/82 EN Official Journal of the European Union 4.5.2016.

® According to a report of Akamai Technologies, Romania is on the 1" place in Europe and the
8" in the world with 72,9 Mbit/s speed of the internet. See the Report from 16. December 2015 (p.
13). Average Peak Connection Speed by EMEA Country. State of the Internet Report, available
online:  https://www.akamai.com/cn/zh/multimedia/documents/state-of-the-internet/akamai-state-of-
the-internet-report-q3-2015.pdf .(accessed 17. January 2017)

% See more about Smart Life Technologies and their challenges with personal data protection
in Heckmann, D. Smart Life — Smart Privacy Management, K&R 201, 1.
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Facebook profile shall be considered a public space and therefore each post on
one’s own Facebook wall can become an infringement.®® There is no decision in

German Law, which states, that Facebook is a public space, but this conclusion
can be concluded from the arguments given by the German Aschaffenburg
district Court in 2011 requiring a company to rtespect its obligation to provide
extensive details in an “Impressum” on Facebook.* Facebook pages are also
considered public spaces under the Swiss law, according to the decision® of the
District Court of the Canton of Ziirich from November 2013 in a case in which a
young man had to face criminal charges after he had posted on his Facebook wall
that he would exterminate everyone who wished him a happy birthday.*®

c¢) Facebook and the children’s right to image

Posting pictures of infants on Facebook is a common issue in Romania and
France, because such a behaviour can threaten children’s privacy and security.
The Gendermerie wrote a post called “Well you can be a proud mum and proud
dad to your magnificent children, but beware.” This message was meant to draw
the parents’ attention to the risks they are putting their kids to, as a response to
Facebook “chain” posts that encouraged them to become more active on
Facebook, appealing to their pride. Facebook’s message sounded: “Are you proud
of your children? If so post three pictures of your beautiful children on Facebook
and tag 10 of your friends to do the same.”.*” This issue raises the question, if a
protection of children’s privacy is granted, when their own parents, without their
children’s consent publish pictures of them online. According to the French law
art. 226-16-1 to 226-22-2°® children can sue their parents and are entitled to
demand compensation in such cases. Moreover, the parents could also face
criminal charges and up to 5 years of imprisonment. The EU General Data
Protection Regulation 2016/679 enshrines in Art. 8 a better protection for the

% Supreme Court for Cassation and Justice decision no. 4546/27.11.2014.

%4 LG Aschaffenburg, 19.08.201, Az. 2 HK O 54/11; Impressum bei geschiftlichem Facebook-Profil.

% Obergericht des Kantons Ziirich, 1. Strafkammer, 25.1.2013 SB130371-O/U/jv.

% The threat of the defendant to annihilate all who congratulated him on his birthday was
taken seriously. One of the arguments stated in the decision is that the Facebook post could be read
and reposted (forwarded) at least by his 290 Facebook friends, which could have had a great
impact. See 2.2.3. page 12, of the Obergericht des Kantons Ziirich, 1. Strafkammer. 25.11.2013
SB130371-O/U/jv.

%7 See the article about the Facebook Post, available online: http://www.thelocal.fr/20160301/
french-parents-told-dont-put-photos-of-kids-on-facebook.(accessed 17. January 2017).

% The provisions of the French Criminal Code on the protection of personal data, available
online on the webseite of the French Data Protection Authority (Commission nationale de
lI'informatique et des libertés, CNIL): https://www.cnilfr/fr/les-sanctions-penales. (accessed 17.
January 2017)
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children on the internet regarding their consent and the processing of their
personal data,®® but the provision will apply only after 2018. Users, ie. natural
persons, should be in control of their data according to the new Data Protection

Regulation,”® but posting pictures online means losing the control on them,
because anyone can view, download and re-post them. Sanctions of the parents
should be prevented, as it could affect the unity of a family but rather more
efforts should be made to raise the awareness of the dangers of making Facebook
a family photo album.”

d) European law

Data protection, authors’ rights and personality rights give the answers to
today’s and tomorrow’s legal questions on the internet. A high level of data
protection thanks to a long effort to build the European data protection reform
through the General Data Protection Regulation 2016/679 and Directive
2016/680,” the EU-US “Umbrella Agreement” (an agreement to protect
personality rights in criminal prosecution) and the EU-US “Privacy Shield” help
the European data protection law to suit the needs of recent cases of online
infringements.

It needs to be recalled that the EU Directive on personal data protection
95/46/EC was adopted in 1995, at a time when the internet was still in its
infancy. Due to the technological neutral text the directive 95/46/EC could
answer many questions involving modern technological aspects and guarantee
data protection.”? The text of the directive has not been adjusted to the current

% Article 8 Conditions applicable to child's consent in relation to information society services 1.
Where point (a) of Article 6 (1) applies, in relation to the offer of information society services
directly to a child, the processing of the personal data of a child shall be lawful where the child is at
least 16 years old. Where the child is below the age of 16 years, such processing shall be lawful only
if and to the extent that consent is given or authorised by the holder of parental responsibility over
the child. Member States may provide by law for a lower age for those purposes provided that such
lower age is not below 13 years. 2. The controller shall make reasonable efforts to verify in such
cases that consent is given or authorised by the holder of parental responsibility over the child,
taking into consideration available technology. 3. Paragraph 1 shall not affect the general contract
law of Member States such as the rules on the validity, formation or effect of a contract in relation
to a child. 4.5.2016 EN Official ]ournal of the European Union L 119/37.

7 See recital 9 of the General Data Protection Regulation 2016/679.

" See also a mewspaper article about this topic, available online: http://www.saarbruecker-
zeitung.de/sz-spezial /internet/art371089,6354912. (accessed 17. January 2017)

72 Directive 2016/680 of the European Parliament and of the Council of 27 Apri] 2016 on the
protection of natural persons with regard to the processing of personal data by competent
authorities for the purposes of the prevention, investigation, detection.

3 See more in art. 29 Data Protection Working Party, The Future of Privacy, WP 168, 1.
December 2009, 14.
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realities of the Internet, neither the Romanian law which closely follows the
wording of the Directive’s provisions. Thus, as Zanfir observes, the Romanian law

introduces another legitimacy criteria which could be interpreted to be against
the scope of the EU Directive as it is not in line with maximizing the protection
of data subject's rights.”* The issue of publishing personal data on the internet is
only tangentially approached by the Romanian Data Protection Authorities.”
Therefore, it should develop a consistent practice and intervene more promptly in
such cases, taking the example of the German Data Protection Authorities, being
strict when interpreting the data protection law, but also giving a great amount
of fines, to have an impact and draw the attention on the importance of the
infringements, but also by publishing guidelines meant to inform the public, i.e.
the interested parties, about present topics.

M. Conclusions

All in all, the protection of personality rights on the internet raises complex
issues and is continuously developing. The Romanian and German laws, both as
continental legal systems, recognise a framework right covering all manifestations
of the personality and are developing long-standing practices for the protection of
privacy and other personality rights. Both legal systems have numerous remedies
and actions to assure the legal rules for the protection, even though there are
considerable differences regarding the amount of monetary compensation for
non-pecuniary damage - in Romania the fines are up to 3000 Euros and in
Germany 20.000.

Germany has a long tradition concerning the protection of personality rights
and its arguments, the fiercely fight of the German Data Protection Authorities
for the personality rights against IT companies, the publishing of guidelines, the
comments on decisions of German and European courts are worth following.
Neither the Romanian nor the German laws could enshrine a catalogue with all
the personality rights, because due to the continuous development of this legal
field, that would be very difficult and always outdated, but the future will surely
bring recognition to new aspects of the personality.

74 Zanfir, G., ‘Protectia datelor personale. Drepturile persoanei vizate’, Praxis (2015) 68-69.

> According to the Romanian Data Protection Authority’s annual report from 2010, available
online in Romanian on: http://www.dataprotection.ro/servlet/ViewDocument?id=763 and annual
report from 201, available online in Romanian on:http://www.dataprotection.ro/servlet/
ViewDocument?id=790,public institutions were sanctioned for publishing personal data, ie. name,
surname and place of residence of tax payers. See also comments in Pavel Burloiu, V., Reports,
Romania: Publishing ‘Shame Lists” on the Internet: Respecting Data Protection Principles vs Public
Interest, EDPL 3/2016, 406.
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The Romanian Data Protection Authority should strengthen its position in
the law-making process and signalise more the importance of data protection
provisions and their consequences and should publish guidelines for the
companies, authorities and data subjects more often.

The jurisprudence develops the aspects of personality rights, which have to
keep the pace with modern technologies. Nowadays everyone can become a victim
of infringement through the dangers that lure on the internet, on social networks,
blogs or review portals,’°and suffer unforseeable consequences for indefinite time.
Prevention based on awareness raised through information on the legislation and
the interpretation of legal decisions, can lead to fewer infringements. Hence, the
public authorities have the duty to become more involved in the activities of
prevention.

76 Ehmann, E. (Hrsg.), Bruggmann, T., Lexikon fiir das IT-Recht 2016/2017: die 150 wichtigsten
Praxisthemen, 7. Auflage, Heidelberg; Jehle, 2015, 322.
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European tax law: basics of EU law

European Union

no state ' ‘union of states’

~ no power to
cze_ate rjun{sdlctlton orinciple of
no competence to
decide on its own conferral
competence,

no competence-
competence)

Art 4(1),

- Art 5(1), (2) TEU
especially

no EU tax
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European tax law: basics of EU law i :

European Union

Objective: Art 3(3) TEU,
internal market ﬁﬁ i?z;l-(';ﬂ,’:Eu

Avoidance of d_i‘_stortion Protocol no. 27,
of competition Art 51 TEU

Tax harmonisation ’?
(approximation of laws) n

Prof Dr Ch Grépl + EU Law: Impact on national tax law 3

EU tax law: harmonisation vs sovereignty [

Harmonisation sovereignty of the
(approximation of laws) Member _State_S,
‘national identity’

Art4(2) TEU

gs [far as

it is necgssary

to ensure thelfunctioning
of the intdrnal market,

TFEU

Regime competition

EU competence

but yet:
Art 114(2) TFEU
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EU tax law: harmonisation and limits Offg s

» Turnover taxes,

» excise duties,

 other forms of
indirect taxation

Direct taxes

No power of
harmonisation,
Art 114(2) TFEU

BN exception:
Mandate to tax if functioning of internal

harmonisation market is directly affected,
- Art 115 TFEU ,

g
The Council — special legislative procedure — unanimously
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EU tax law: areas of harmonisation O

Direct taxes

Indirect taxes

no harmonisation

Directive on VAT: exceptions:
turnover tax  Merger
. . . Directive
Excise Duty Directive: Jr=t-t ECJ
taxes on energy, alcohol « IRD juris-
and tobacco « MAD diction

~Directive on etc.
raising of capital taxes

not harmonized: taxes on betting,
insurances, air traffic, nuclear fuel,

alcopops, coffee, financial trans- Arbitration Convention
actions
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EU tax law Offn s
Jurisdiction of the ECJ
Fundamental Freedoms

Free movement
of goods

Freedom of Freedom to
establishment provide services

Free movement
of capital

Right to national treatment

= no discrimination
on the ground of nationality

Frof Dr Ch Grépl + EU Law: Impact on national tax law 7

EU tax law O s
Jurisdiction of the ECJ

Competence of the
Member States

but:
Exercise of competences
consistently with EU law

esp. with full respect for
fundamental freedoms
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EU tax law

Jurisdiction of the ECJ

Testing scheme: infringement of fundamental freedoms

a) overt discrimination
b) covert discrimination

Interference

¢) restriction

Treaty justification

law and order, national security,
public health

Justification

Rule of reason

casuistry: compelling reasons of
public interest

Frof Dr Gh Gronl - EU Law: Impact on national tax law 9

EU tax law

Jurisdiction of the ECJ

Testing scheme: infringement of Fundamental Freedoms

Justification

of prejudices of fundamental freedoms by national tax law
Rule of reason i i
(inherent limitation) Proportionality

Ends: Means (= tax provisions):
+ effective fiscal supervision » non-discriminatory
+ combating the tax evasion + suitable
+ coherence of the tax system * necessary
+ balanced allocation of the powers « proportional
to tax

not recognised esp.:

+ fiscal concerns

« fiscal simplification and the like
+ compensation

+ insignificance
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EU tax law O s

Enforcement of fundamental freedoms by ECJ

Priority of EU law

o ioaton o prefiminary ruling,
« tax authorities Art. 267 TFEU

Tax assessment
Federal Fiscal Court

Fiscal courts

constitutional complaint,
if necessary

Obijection, action

Prof Dr Ch Grépl - EU Law: Impact on national tax law 11




“24/7 HOME CARE SERVICES” FOR THE GERMAN ELDERLY
BY ROMANIAN AND EAST EUROPEAN WORKERS -
NATIONAL STANDARDS AND EUROPEAN LAW INFLUENCES'

Michael ANTON?

1. Introduction
L1 “Crisis in Care”

With the current health care crisis in the United States dominating the media,
one would not assume that the German healthcare system is currently ranked in
third place of the most expensive health care systems in the world.3

It is true that Germany is desperately lacking staff and resources to adequately
treat people in need of care or medical services dispensed at home. As a
consequence of this, it is sometimes referred to as a “crisis in care™.

As a means to provide care by medically skilled carers for family members and
people in need, German nationals have begun to rely on private nurses for
domestic use. The services taken advantage of are not solely limited to specially
trained nurses in the medical sense but also services such as: dressing the elderly,

' This contribution is a summary of a paper which was presented to the Sixth Romanian-
German Symposion on European Law “The Influence of European Law upon National Law - Experiences
and Future Perspectives of Romania and Germany”, held at Saarbriicken, Germany, 31 October to
5 November 2016, in the framework of the friendship and cooperation agreement between the Law
Faculties of Craiova University and Saarland University.

% Michael Anton ist Professor Extraordinarius at Saarland University, Saarbriicken, and
attorney-at-law at Kanzlei fiir Wirtschafts- und Vermégensrecht, Saarbriicken. The author would like
to thank Mr. Alexander Alsfasser for his research work in this topic and Ms. Helena McKenzie for
proofreading the manuscript.

3 Uschi Gotz, Am Ende leiden die Patienten, Deutschlandfunk online, http://www.deutschlandfunk.de/
pflegenotstand-in-deutschland-am-ende-leiden-die-patienten.724.de.html?dramo3Aarticle_id=303633
(12.10.2016).

* Arzteblatt vom 15.09.2016, https://www.aerzteblatt.de/nachrichten/70501/Saarland-soll-1-000-
neue-Stellen-fuer-Pflege-bekommen (12.10.2016); Knopp, Osteuropaische Pflegehilfen in der hauslichen
Pflege - Dringender Handlungsbedarf, in: Neue Zeitschrift fiirr Sozialrecht (NZS) 2016, 445-449, 445
(,beschénigend”).
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body care, laundry, providing assistance when shopping, tending to housework,
cleaning etc. and also being social with the elderly, paying attention to their emotional

needs and listening to their problems.

Sadly, even “non medical” care services pose an immense “cost problem”. This
is due to German labour law, especially the German Working Time Act
(Arbeitszeitgesetz), which demands at least 3, probably 4 nurses to fulfil the task of
a “real” 24/7 Homecare service. If tallied up, the support provided by private “real”
24/7 care services amount to a cost of a minimum of 10.000 - 12.000 Euros every
month.3

1.2 “Low Cost” nurses from Central and Eastern Europe

As a consequence we are observing a growing market for (lower cost) nurses
today, mostly originating from Central and Eastern Europe, but especially from
Poland and Romania.

The German market for Homecare services supplied by East European nurses
functions in practice like this: A German elderly person, or rather their children get
in touch with a German Agency. In most instances this is accomplished via the
Internet. The German Agency cooperates with East European companies, that
provide a portfolio or prepare cards introducing their nurses and listing their skills
and expertise such as the care with patients suffering from different degrees of
dementia or Alzheimer’s. The people in need of care then choose one of the offered
“nurse-options”, pay for their transport to Germany and welcome the nurses at
their place of residence. The nurse usually lives in the house of the German elderly
during her stay, which is usually 3 months in duration and provides the
abovementioned services. This option offers a chance for many German families, as
24/7 care services can be financed in this manner for monthly costs averaging
about 1300-1500 Euros.® After a 3-month stay, the nurse is then substituted by
another nurse originating from an East European country.

The content and the administration of offering these services raise some
serious legal difficulties. This is further demonstrated by the fact that the use of
East European nurses in Germany is sometimes referred to as a "grey care
market””. Nonetheless this habit is very common and widespread. Potentially due to
the fact that the extent of care provided by Central and East European agencies

3 Fuchs, Der rechtliche Status von Pflegekriften aus den neuen EU-Staaten, in: Neue Zeitschrift
fir Arbeitsrecht (NZA) 2010, 980-986, 980 (approximately 8.000 — 10.000 Euro per month).

® Fuchs, Der rechtliche Status von Pflegekriften aus den neuen EU-Staaten, in: Neue Zeitschrift
fiir Arbeitsrecht (NZA) 2010, 980-986.

7 1AB Stellungnahme ,“Grauer Pflegemarkt‘ und professioneller Pflegearbeitsmarkt in Bayern“
(doku.iab.de/stellungnahme/2011/sno711.pdf (12.10.2016).
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would not be affordable for most German households. Academics at the German
Institute for Applied Nursing Research examined the care assistance market by
their legal criteria and estimate that up to 400.000 East European nurses illegally
worked in German households at that time.® The purpose of this contribution is to
highlight these legal issues of 24-hour care services and to discuss possible
solutions and admissible legal systems.

2. lllegal 24/7 home care services in the literal sense

To set the record straight, “real” 24/7 home care services provided by one (!)
nurse are not permitted due to the German Working Time Law (Arbeitszeitrecht).
This is applicable in those instances where the nurse lives in the residence of the
German person in need of care and s/he has to stay on standby during nights, even
on Sundays and public holidays.

It is not clear, whether the Gerrman Working Time Law applies to the employment
of a 24-hour nursing staff. Allow me to refer to Section 18 Subsection 1 Number 3:
The German Working Time Act is not applicable to an employee, that lives in a
common household with the person cared for, so that a distinction between work
and leisure time is in fact not possible.

However, this exemption will not apply to the case at hand, due to the fact that
it is possible to separate the time working and time available for leisure within the
24-hour care.® The idea behind the facet of this exemption is that of a SOS children’s
village mother." She cannot separate her leisure time from her work in educational
and pedagogical terms."

Merely relying on the fact that caregivers live in the house of the elderly does
not mean, that a common everyday coordination and a shared economic activity or
even regular life has to take place” as we have witnessed it in the case of the SOS
childrens villages.® Thus, the German Working Time Law applies to the cases of

8 Dowiedeit, Schwarzarbeit in der Pﬂege soll legalisiert werden, Die Welt vom 14.12.2013,
https://www.welt.de/wirtschaf"t/artic]el22932487/Schwarzarbeit—in—der—Pﬂege—so“—legalisiert—
werden.html (14.10.2016).

9 Legal background: BeckOK ArbR/Kock ArbZG, § 18 Rdnr. 5.

' Brors/Boning, Rechtliche Rahmenbedingungen fiir 24-Stunden-Pflegekrifte aus Polen in
Deutschland, in: Neue Zeitschrift fiir Arbeitsrecht (NZA) 2015, 846-850, 847.

" Scheiwe/Schwach, Das Arbeitszeitrecht fiir Hausangestellte nach Ratifizierung der 1LO-
Konvention 189, in: Neue Zeitschrift fiir Arbeitsrecht (NZA) 2013, m6-1120, M8.

" Brors/Boning, Rechtliche Rahmenbedingungen fiir 24-Stunden-Pflegekrifte aus Polen in
Deutschland, in: Neue Zeitschrift fiir Arbeitsrecht (NZA) 2015, 846-850, 847.

3 Scheiwe/Schwach, Das Arbeitszeitrecht fiir Hausangeste“te nach Ratiﬁzierung der 1LO-
Konvention 189, in: Neue Zeitschrift fiir Arbeitsrecht (NZA) 2013, 16-1120, m8.
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24-hour care” and this concludes that the average daily working time may not
exceed 8 hours, § 3 ArbZG. In addition, it should be noted that even the emergency
service of the nurse should be regarded as working time and is therefore to be

remunerated with minimum wage.”® This implies consequentially that from a legal
perspective, a “real” 24-hour care cannot be legally achieved by a single nurse alone.

3. Die Modelle der 24-Stunden-Pflege und rechtliche Einordnung
Models of 24/7 home care services

3.1 “Freelancer Model” / Model of self-employed nurses

This model, which is often described on the market as the most cost-effective
one, is applied when Romanian nurses are operating on a basis of self~employment
for the German elderly.® This approach is most frequently based on Romanian law.
The contracts in this case regularly provide, that a “true independence” is present
and that the nurse has registered a business in Germany or Romania. At first glance
the Freelancer Model offers the advantage, that no employee protection laws are
applicable and there is no obligation to pay social security contributions.

Upon closer examination, it seems apparent, that this model of employing an
"independent” Romanian nurse can in the least be termed a "danger zone' and cannot
be recommended. In most cases the nurse is not “independent” and the parties in
reality agreed to a so-called disguised employment (“Scheinselbststindigkeit’).”
Disguised employment occurs when a person who is in fact an employee, is classified
as a freelancer to disguise their true legal status and to avoid costs that may include
taxes and social security contributions.

In the case of the Freelance Model, the nurse provides 24/7 home care services
for only one recipient and is incorporated in the household of the beneficiary.
Additionally, the Romanian nurse is subject to the authority of the beneficiary to

" Different opinion: Korner, Pflegekrifte aus Osteuropa - Licht ins Dunkel der Schwarzarbeit? -
Zur sozialrechtlichen Bewertung der Tatigkeit von Pflegekriften in Privathaushalten im Hinblick auf
die Erweiterung der Arbeitnehmer-Freiziigigkeit zum 1.5.201, in: Neue Zeitschrift fiir Sozialrecht
(NZS) 20m, 370-374, 372 (without explanatory statement); Fuchs, Der Einsatz ausandischer
Pflegekrifte in der Bundesrepublikl Deutschland — Eine Darstellung der aktuellen Rechtslage unter
Berﬁcksichtigung europarecht]icher Aspekte, in: SRa 2010, 143-151.

> BAG, Beschluss vom 18. Februar 2003 — 1 ABR 2/02 —, BAGE 105, 32-58.

'® Cf. Brors/Boning, Rechtliche Rahmenbedingungen fiir 24-Stunden-Pflegekrifte aus Polen in
Deutschland, in: Neue Zeitschrift fiir Arbeitsrecht (NZA) 2015, 846-850, 846; Knopp, Gesetzlicher
Mindestlohn auch fiir osteuropdische Pflegehilfen - legale Modelle versus Schwarzmarkt, Neue
Zeitschrift fir Arbeitsrecht (NZA) 2015, 851-853, 852.

7 Knopp, Gesetzlicher Mindestlohn auch fiir osteuropiische Pflegehilfen - legale Modelle versus
Schwarzmarkt, Neue Zeitschrift fur Arbeitsrecht (NZA) 2015, 851-853, 852.



MICHAEL ANTON

give her/him directions and the nurse must address both the scope and the time of
work according to the needs and desires of the person in need of care. As a matter

of course, only a case-by-case investigation determines whether there is real self-
employment or (illegal) disguised employment present, which will be sanctioned by
law.® For this reason, the Freelancer Model will not portray an appropriate model
for 24/7 home care services by Romanian nurses in most cases.

3.2. Employment of the East European nurse in the German household

Another way of forming a legal affiliation between the parties is to involve the
caregiver in a relationship of direct employment with the person in need of care.”
This has become an easy option for workers within the European Union, as there is
no work permit required. This also applies to Romanian workers since 2014.%°
Concerning this constellation - even if agencies in Germany and in the East European
Country are involved - we can talk of a “real” contract of employment immediately
between the German person in need of care and the nurse® The advantage of this
model is, that due to the benefits supplied by the direct contractual relationship, the
German elderly can determine time, scope and locations of the home care services
and may dispense instruction immediately to the nurse.?

As the person in need of care is an employer, however, there are some
disadvantages. These are namely, that the person in need of care is obliged to
comply with all employer obligations, including social security contributions and
the guarantee of health insurance and social security coverage.”® In addition to this,
the employee can also rely on the comforts of worker protection law and in the
case of illness, payment of the salary would need to continue. Additionally the
nurse is entitled to free time one day a week and to holiday time of 24 days per
annum at least. Due to social security charges, this model will legally cost more

8 AG Miinchen, Urteil vom 10. November 2008 — 1115 OWi 298 Js 43552/07 -, juris.

' Knopp, Gesetzlicher Mindestlohn auch fiir osteuropiische Pflegehilfen - legale Modelle versus
Schwarzmarkt, Neue Zeitschrift fiir Arbeitsrecht (NZA) 2015, 851-853, 852.

20 BT-Drucks. 17/7949. Korner, Pﬂegekréifte aus Osteuropa - Licht ins Dunkel der Schwarzarbeit?
- Zur sozialrechtlichen Bewertung der Tatigkeit von Pflegekriften in Privathaushalten im Hinblick auf
die Erweiterung der Arbeitnehmer-Freiziigigkeit zum 1.5.2011, in: Neue Zeitschrift fiir Sozialrecht (NZS)
201, 370-374, 371; Bayreuther, Vollstindige Arbeitnehmerfreiziigigkeit zu Gunsten der MOE-Staaten -
Auswirkungen auf das Arbeitsrecht und die grenziiberschreitende Arbeitnehmeriiberlassung -Der
Betrieb (DB) 201, 706-711, 706.

% Knopp, Gesetzlicher Mindestlohn auch fiir osteuropiische Pflegehilfen - legale Modelle versus
Schwarzmarkt, Neue Zeitschrift fur Arbeitsrecht (NZA) 2015, 851-853, 852.

2 ErfK/Preis BGB § 611 Rdnr. 233.

8 Knopp, Gesetzlicher Mindestlohn auch fiir osteuropaische Pflegehilfen - legale Modelle versus
Schwarzmarkt, Neue Zeitschrift fiir Arbeitsrecht (NZA) 2015, 851-853, 852.
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than the in the market offered 1.500 EUR per month, even if we were to take a
minimum wage of 8.84 EUR / hour as a basis (since 2017).2*

In practice employment on a minijob basis (450 EUR/month) would indicate
illegality:> Attempts have occasionally been made to circumvent the duty to
surrender social contributions by employing nurses on a so called ,minijob basis“.*®
We discuss an occupation on the basis of mini job when the remuneration
generally does not exceed 450 euros per month. The advantages for the employer
are demonstrated in health- and social insurance, as s/he only has to pay a fixed
amount of 32,59 % of the monthly salary of the nurse for social charges (13 % for
public health insurance and 15% for public annuity assurance). Considering the fact
that Mini-Jobbers are entitled to the statutory minimum wage of 8.84 EUR / hour,
at a first glance, a 24-hour care worker would exceed the 450-euro limit after a
few days and the employment would be financed by means of illegal earnings.
Hence it is generally assumed that 24/7 home care services on a minijob basis are
illegal and punishable by law.

A direct employment relationship is theoretically a legal model for home care
services.”” However, the German elderly person has to comply with all employer
obligations, including social security contributions and the guarantee of insurance
cover, which increases the total costs. They would also be bound to complying with
all legal requirements. The costs will exceed the usually offered 1.500 EUR per
month (which includes already fees for the agencies in Germany and in the Eastern
European Country). In consideration of the German Working Time Law there are
approximately a minimum of 60 days per year, which would suggest, that there is
no 24/7 home care service contracting only with one worker.

3.3 “Expatriation Model (‘“employee assignment”)

Attempting to circumvent the disadvantages that the model of self-employment
brings with it, the market developed the so-called “Expatriation Model”.”® The

24 Griese, in: Kiittner, Personalbuch, Mindestlohn, Arbeitsrecht Rdnr. 6.

* Knopp, Osteuropiische Pflegehilfen in der hiuslichen Pflege - Dringender Handlungsbedarf,
in: Neue Zeitschrift fiir Sozialrecht (NZS) 2016, 445-449, 445; Knopp, Gesetzlicher Mindestlohn
auch fiir osteuropiische Pflegehilfen - legale Modelle versus Schwarzmarkt, Neue Zeitschrift fiir
Arbeitsrecht (NZA) 2015, 851-853, 852.

*® BeckOK SozR/Rittweger SGB 1V, § 8 Rdnr. 6.

*7 Knopp, Gesetzlicher Mindestlohn auch fiir osteuropaische Pflegehilfen - legale Modelle versus
Schwarzmarkt, Neue Zeitschrift fur Arbeitsrecht (NZA) 2015, 851-853, 852.

*% Knopp, Osteuropiische Pflegehilfen in der hiuslichen Pflege - Dringender Handlungsbedarf, in:
Neue Zeitschrift fiir Sozialrecht (NZS) 2016, 445-449, 446; Knopp, Gesetzlicher Mindestlohn auch fiir
osteuropdische Pflegehilfen - legale Modelle versus Schwarzmarkt, Neue Zeitschrift fiir Arbeitsrecht
(NZA) 2015, 851-853, 852; Brors/Boning, Rechtliche Rahmenbedingungen fur 24—Stunden—Pﬂegekréifte
aus Polen in Deutschland, in: Neue Zeitschrift fiir Arbeitsrecht (NZA) 2015, 846-850, 850.
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person requiring care concludes a service contract (Dienstleistungsvertrag) with a
foreign home care service provider which, in turn, sends nursing staff, who are
then employed by the service provider to fulfil the service contract for the final
client. In practice, the parties are frequently mediated by German agencies. They
establish and — in most of the cases — conclude the home care service contract
between the client and the East European service provider acting as an agent or as
a sales representative with power to finalise the legal liaison. They are responsible
for the complaint management and act as the single contact person for the German
client on behalf of the East European service provider during the contractual
relationship.?® The home care service contract between the German client and the
Romanian service provider regularly includes the term, that the authority to give
instructions to the nurse is only actionable by the East European Service provider
and expressly not by the German client. It is also very common to incorporate the
caption, that all social charges and taxes are to be paid to the Eastern European
Countries tax office, which is certified by the so-called “Al certificate”/"assignment
certificate” .3

a) Advantages of the expatriation model

This approach brings with it numerous advantages. Much like a recipient of a
service contract with an East European Company, the German person in need of
care need not comply with German employer obligations and does not need to pay
social security charges and taxes in Germany.® The legal basis is found in Section 12
of the EC Regulation 883/2004: “A person who pursues an activity as an employed
person in a Member State on behalf of an employer which normally carries out its
activities there and who is posted by that employer to another Member State to
perform work on that employers behalf shall continue to be subject to the
legislation of the first Member State, provided that the anticipated duration of such
work does not exceed twenty-four months and that he is not sent to replace
another person” The nurse, as an employee, is subject to the social security

* Brors/Boning, Rechtliche Rahmenbedingungen fiir 24-Stunden-Pflegekrifte aus Polen in
Deutschland, in: Neue Zeitschrift fiir Arbeitsrecht (NZA) 2015, 846-850, 850; Knopp, Osteuropiische
Pflegehilfen in der hauslichen Pflege - Dringender Handlungsbedarf, in: Neue Zeitschrift fur
Sozialrecht (NZS) 2016, 445-449, 446; Knopp, Gesetzlicher Mindestlohn auch fiir osteuropaische
Pflegehilfen - legale Modelle versus Schwarzmarkt, Neue Zeitschrift fiir Arbeitsrecht (NZA) 2015,
851-853, 852.

3% Knopp, Gesetzlicher Mindestlohn auch fiir osteuropaische Pflegehilfen - legale Modelle versus
Schwarzmarkt, Neue Zeitschrift fiir Arbeitsrecht (NZA) 2015, 851-853, 852.

¥ Wilde, lllegale Arbeitnehmertiberlassung aus dem Ausland mit A-1 Bescheinigung, in: Neue
Zeitschrift fiir Sozialrecht (NZS) 2016, 48-52, 48; Kérner, Pflegekrifte aus Osteuropa - Licht ins
Dunkel der Schwarzarbeit? - Zur sozialrechtlichen Bewertung der Titigkeit von Pflegekriften in
Privathaushalten im Hinblick auf die Erweiterung der Arbeitnehmer-Freiziigigkeit zum 1.5.201, in:
Neue Zeitschrift fiir Sozialrecht (NZS) 201, 370-374, 371.
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legislation of the State in which the East European Company has its headquarters®,
which simultaneously means, that the costs for social charges are reduced with

regard to German fees.

b) Requirements of Section 12 of the EC Regulation 883/2004

In order for a caregiver to benefit from legal expatriation, the following
requirements of Section 12 of the EC Regulation 883/2004 must be met:3* the
expatriation does not exceed 24 months, immediately before the start of the
expatriation the nurse is subject to the legislation of the sending country, the nurse
works on account of their employer (which means “in the name” of the East European
home care service provider) and the nurse is not sent to replace a previously sent
nurse (in exceptional circumstances, a replacement is permitted, when the
maximum duration has not yet been reached, for example if a worker has to be
replaced due to illness). If all abovementioned requirements are fulfilled, the East
European Service provider receives a form titled "Al certificate” (formerly E 101
certificate)® from the Romanian institution, whereby it is certified, that the nurse
is only subject to the social security system of Romania.

c) Economic disadvantages

At first glance, the model appears to be cost saving in the light of the cheaper
social security charges in Romania when directly compared to Germany. However,
since an amendment of the law only a few years ago, all German labour and

3 Praktischer Leitfaden zum anwendbaren Recht in der Europdischen Union (EU), im
Europaischen Wirtschaftsraum (EWR) und in der Schweiz, European Commission, Employment,
Social Affairs and Equal Opportunities, Dezember 2013, S. 5.

3 Korner, Pflegekrifte aus Osteuropa - Licht ins Dunkel der Schwarzarbeit? - Zur
sozialrechtlichen Bewertung der Titigkeit von Pflegekraften in Privathaushalten im Hinblick auf die
Erweiterung der Arbeitnehmer-Freiziigigkeit zum 1.5.201, in: Neue Zeitschrift fiir Sozialrecht (NZS)
2011, 370-374, 371; Wilde, l“ega]e /—\rbeitnehmerﬁber]assung aus dem Ausland mit A-l Bescheinigung,
in: Neue Zeitschrift fiir Sozialrecht (NZS) 2016, 48-52, 48.

3 Cf. Bayreuther, Vollstindige Arbeitnehmerfreiziigigkeit zu Gunsten der MOE-Staaten -
Auswirkungen auf das Arbeitsrecht und die grenziiberschreitende Arbeitnehmeriiberlassung -Der
Betrieb (DB) 201, 706-71, 708; Buscherméhle, Grenziiberschreitende Beschiftigung in der EU -
Koordinierung der Systeme der sozialen Sicherheit ab 1.5.2010, Deutsches Steuerrecht (DStR) 2010,
1845-1848, 1846; Schiiren/Wilde, Die neue Entsendebescheinigung A-1 und die Voraussetzungen
ihrer Erteilung, in: Neue Zeitschrift fiir Sozialrecht (NZS) 201, 121, 124Praktischer Leitfaden zum
anwendbaren Recht in der Europaischen Union (EU), im Europaischen Wirtschaftsraum (EWR) und
in der Schweiz, European Commission, Employment, Social Affairs and Equal Opportunities,
Dezember 2013.

% Schiiren/Wilde, Die neue Entsendebescheinigung A-1 und die Voraussetzungen ihrer
Erteilung, in: Neue Zeitschrift fiir Sozialrecht (NZS) 20, 121, 124.
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employment protection acts are nevertheless applicable with regard to the nurse.®
This denotes, for example, that the East European Service Provider (as the
employer of the nurse) is bound to pay the statutory minimum wage in Germany

in the amount of 8.84 EUR/hour for a Romanian nurse; since 2017 the minimum
wage in the “home care” sector is 9,50 EUR (new federal states of Germany) or
10,20 EUR (old federal states of Germany). This makes the expatriation model
unattractive in monetary terms, due to the simple fact that the costs would hence
unlikely fall below 2000 EUR.*” Furthermore, the nursing staff is entitled to be paid
annual leave to a minimum of 24 business days according to the German Federal
Leave Act (Bundesurlaubsgesetz).®

It should also be mentioned that there are practical complications which one
faces when adapting this model. Since the nurse is employed by the East European
Service Provider, the German client may not give instructions to the nurse, even if
this would be appropriate in individual cases.®® That foretells that spontaneous
changes (which are not unusual in home care services) cannot be resolved between
the person in need for care and the nurse, but always and only by the foreign
service provider which has to be consulted.

d) Legal disadvantages

From a legal point of view, it is questionable, whether 24/7 long-term home
care services can be performed legally under an expatriation model.

The exemption of expatriation is only applicable, if the East European
Company focuses its business in their East European home state. This status may
be accepted, if at least 25% of its turnover is generated in their East European
home country.*® In practice however, numerous East European Service Provider

% Knopp, Gesetzlicher Mindestlohn auch fiir osteuropiische Pflegehilfen - legale Modelle versus
Schwarzmarkt, Neue Zeitschrift fiir Arbeitsrecht (NZA) 2015, 851-853; Kérner, Pflegekrafte aus
Osteuropa - Licht ins Dunkel der Schwarzarbeit? - Zur sozialrechtlichen Bewertung der Titigkeit
von Pflegekriften in Privathaushalten im Hinblick auf die Erweiterung der Arbeitnehmer-
Freiziigigkeit zum 1.5.2011, in: Neue Zeitschrift fiirr Sozialrecht (NZS) 20n, 370-374, 372.

37 Cf. https://www.verbraucherzentrale.de/pflege-rund-um-die-uhr#kosten (15.10.2016).

3 Korner, Pflegekrifte aus Osteuropa - Licht ins Dunkel der Schwarzarbeit? - Zur
sozialrechtlichen Bewertung der Tatigkeit von Pflegekriften in Privathaushalten im Hinblick auf die
Erweiterung der Arbeitnehmer-Freiziigigkeit zum 1.5.201, in: Neue Zeitschrift fiir Sozialrecht (NZS)
2011, 370-374, 372; Knopp, Gesetzlicher Mindestlohn auch fiir osteuropaische Pflegehilfen - legale
Modelle versus Schwarzmarkt, Neue Zeitschrift fiir Arbeitsrecht (NZA) 2015, 851-853.

39 Korner, Pflegekrifte aus Osteuropa - Licht ins Dunkel der Schwarzarbeit? - Zur sozialrechtlichen
Bewertung der Tatigkeit von Pflegekraften in Privathaushalten im Hinblick auf die Erweiterung der
Arbeitnehmer—Freizﬁgigkeit zum 1.5.2011, in: Neue Zeitschrift fiir Sozialrecht (NZS) 201, 370-374, 372.

4 Praktischer Leitfaden zum anwendbaren Recht in der Europdischen Union (EU), im
Europdischen Wirtschaftsraum (EWR) und in der Schweiz, European Commission, Employment,
Social Affairs and Equal Opportunities, Dezember 2013, S. 9.
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focus only (1) on the profitable German market.* This would suggest that an East
European company that is solely and entirely focused on sending nurses to work in

Germany, usually should not be awarded an Al certificate.**

Besides this the home care service in Germany may not exceed the expected
duration of the activity for 24 months and the nursing staff may not replace
another.*® A single East European service provider cannot ensure a continuous care
provision without temporary caesura. Furthermore, nurses work in practice for
only a three-month maximum at the German household. After this time has ceased,
they are replaced by another Romanian nurse and return to their families in
Romania. This practice contravenes European Law, as it is not permitted to send a
nurse to replace a previously sent nurse.

Finally and most importantly, 24/7 home care services usually do not function
in practice without the right of the German client to give direct instructions to the
nurse (and not to the Company in Romania, that advises the nurse in Germany).**
Home care services are often dependent on specific and adjusting circumstances,
especially in relation to the need and the requirements of the German client. It
would be much too cumbersome in practice, if the client firstly had to contact the
Romanian Service provider, which on their part relays instructions to the nurse in
Germany during day-to-day business.* That’s not how it works in practice.*

1 would expect, that the model of expatriation exists in the field of 24/7 home
care services by Romanian and East European nurses, but only in theory and only
in the written contract between the East European service provider and the

# Korner, Pflegekrifte aus Osteuropa - Licht ins Dunkel der Schwarzarbeit? - Zur

sozialrechtlichen Bewertung der Titigkeit von Pflegekriften in Privathaushalten im Hinblick auf die
Erweiterung der Arbeitnehmer-Freiziigigkeit zum 1.5.201, in: Neue Zeitschrift fiir Sozialrecht (NZS)
20m, 370-374, 372.

# Korner, Pflegekrifte aus Osteuropa - Licht ins Dunkel der Schwarzarbeit? - Zur
sozialrechtlichen Bewertung der Titigkeit von Pflegekraften in Privathaushalten im Hinblick auf die
Erweiterung der Arbeitnehmer-Freiziigigkeit zum 1.5.2011, in: Neue Zeitschrift fiir Sozialrecht (NZS)
201, 370-374, 372.

43 Praktischer Leitfaden zum anwendbaren Recht in der Europaischen Union (EU), im
Europdischen Wirtschaftsraum (EWR) und in der Schweiz, European Commission, Employment,
Social Affairs and Equal Opportunities, Dezember 2013, S. 18.

* Cf. BAG, Urteil vom 13. August 2008 — 7 AZR 269/07 -, juris, Rz.14.

* Only in that case we assume ,expatriation, cf. Brors/Béning, Rechtliche Rahmenbedingungen
fiir 24-Stunden-Pflegekrifte aus Polen in Deutschland, in: Neue Zeitschrift fiir Arbeitsrecht (NZA)
2015, 846-850, 850; Korner, Pflegekrifte aus Osteuropa - Licht ins Dunkel der Schwarzarbeit? - Zur
sozialrechtlichen Bewertung der Titigkeit von Pflegekraften in Privathaushalten im Hinblick auf die
Erweiterung der Arbeitnehmer-Freiziigigkeit zum 1.5.2011, in: Neue Zeitschrift fiir Sozialrecht (NZS)
201, 370-374, 372.

4 Different opinion: Knopp, Gesetzlicher Mindestlohn auch fiir osteuropiische Pflegehilfen -
legale Modelle versus Schwarzmarkt, Neue Zeitschrift fiir Arbeitsrecht (NZA) 2015, 851-853.
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German client?”, but not in practice. It is hardly conceivable, that a nurse can work
effectively with the client, if the wishes of the customer cannot be considered. The

characteristic feature of the service provided by the nurse is that the care is
adapted to the specific needs of the client in an individual way, which can only be
achieved if the customer also holds a right of direction aimed at the nursing staff.

3.4 But what are the consequences? Labour Leasing!

Considering the aforementioned objection in the harsh reality of the present
circumstances we have to admit, that 24/7 home care services, applied to the elderly
in Germany by nurses employed in Romania, are not an example of expatriation,
employee assignment (“Entsendung’), but are an embodiment of supply of
temporary workers (“Arbeitnehmeriiberlassung’) or what is called labour leasing
(“Leiharbeit’). A supply of temporary workers is to be assumed, if the German client
is provided with nurses, who do their work according to the instructions of the client
and in their interest.*® This is the case in 24/7 home care service models.

a) Consequences of illegal labour leasing

Additionally, if we have a case of “labour leasing”, the applicable German Law
on Temporary Employment (the so called “ArbeitnehmeriiberlassungsgesetZ’)
requires the East European home care service company to grant a permission as
the lending company, even if it is cross-border lending*. Without the existence of a
permission, the employee is illegally employed® with the result, that the contract
between the lending company and the borrower is void and simultaneously an
employment relationship between the borrower and temporary workers is created.”
This suggests that the German client is eo jpso transformed into the “employer” of
the nurse in the legal sense of the word® and has to bear all obligations of an
employer, as a consequence.>® Furthermore this would conclude, that the German
elderly has to carry all social charges of an employer by themselves, not only for
the future, but also retroactively, no matter if s/he was in good faith with respect

* The written contract is irrelevant cf. BAG, Urteil vom 13. August 2008 — 7 AZR 269/07 -,
juris, Rz. 15.

48 Schiiren/Hamann, Arbeitnehmeriiberlassungsgesetz, § 1 Rdnr. 77 ff.

* BAG, Beschluss vom 22. Mirz 2000 — 7 ABR 34/98 —, BAGE 94, 144-154.

% BeckOK ArbR/Kock, AUG § 1, Rdnr. 26.

* Erfk/Wank AUG, § 10 Rdnr. 2 ff.

32 Brors/Boning, Rechtliche Rahmenbedingungen fir 24-Stunden-Pflegekrifte aus Polen in
Deutschland, in: Neue Zeitschrift fiir Arbeitsrecht (NZA) 2015, 846-850, 848.

3 Wilde, 1llegale Arbeitnehmeriiberlassung aus dem Ausland mit A-1 Bescheinigung, in: Neue
Zeitschrift fiir Sozialrecht (NZS) 2016, 48-52, 50.
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to the legality or not>* Additionally, administrative fines (“Bufigelder”) and even
55

criminal prosecution may be imminen

b) Legalisation by means of the “A1-Certification”?

One last question arises: Must we change our conclusion, if the nurse is working
under a so-called “Al-Certification”, that is officially issued by the Romanian
authorities and proves that the care services are supplied as “expatriation”? The
important question which is due to be answered is whether a legalisation has
occurred by means of the “Al-Certificate-protective shield”.

It is partly believed, that the Al-Certificate is absolutely binding for all Member
States. The European Court of Justice®® for example has ruled on this and most
scholars® conclude, that national authorities and courts are not permitted to
review the status of the assigned worker, as long as an effective “Al-Certificate” is
issued by an authority of a Member State. On the other hand, only in Sommer
2016 the German Oberlandesgericht Bamberg®® has ruled in a penal trial, that an
Al-certificate is only binding with regard to social security issues, but not in
criminal proceedings - for example -. The judge explained, that the Al certificate
does not portray a carte blanche for an illegal supply of temporary workers.

Today we have to acknowledge, that this question is not yet solved, which
causes general legal uncertainty, especially for all participants in the 24/7 home
care services market.> This is especially relevant if one highlights, that in practice
most participants apply the “expatriation model” on the basis of an “Al-certificate”.

3 Cf. § 28e Abs. 1 S. 1 SGB V. Kérner, Pflegekrifte aus Osteuropa - Licht ins Dunkel der
Schwarzarbeit? - Zur sozialrechtlichen Bewertung der Titigkeit von Pflegekriften in
Privathaushalten im Hinblick auf die Erweiterung der Arbeitnehmer-Freiziigigkeit zum 1.5.201, in:
Neue Zeitschrift fiir Sozialrecht (NZS) 201, 370-374, 373.

% TFuchs, Der Einsatz ausandischer Pflegekrifte in der Bundesrepublikl Deutschland — Eine
Darstellung der aktuellen Rechtslage unter Berticksichtigung europarechtlicher Aspekte, in: SRa 2010,
143-151; Wilde, 1llegale Arbeitnehmeriiberlassung aus dem Ausland mit A-1 Bescheinigung, in: Neue
Zeitschrift fiirr Sozialrecht (NZS) 2016, 48-52, 50.

5° EuGH, BeckRS 2004, 74935; EuGH, BeckRS 2006, 70078.

3 Cf. Kérner, Pflegekrifte aus Osteuropa - Licht ins Dunkel der Schwarzarbeit? - Zur
sozialrechtlichen Bewertung der Titigkeit von Pflegekriften in Privathaushalten im Hinblick auf die
Erweiterung der Arbeitnehmer-Freiziigigkeit zum 1.5.201, in: Neue Zeitschrift fiir Sozialrecht (NZS)
201, 370-374, 373; Brors/Boning, Rechtliche Rahmenbedingungen fiir 24-Stunden-Pflegekrafte aus
Polen in Deutschland, in: Neue Zeitschrift fiir Arbeitsrecht (NZA) 2015, 846-850, 849 et seq.; Wilde,
llegale Arbeitnehmeriiberlassung aus dem Ausland mit A-1 Bescheinigung, in: Neue Zeitschrift fur
Sozialrecht (NZS) 2016, 48-52, 51;

% OLG Bamberg, Beschluss vom 09. August 2016 — 3 Ss OWi 494/16 —, juris. Cf. Stiick, AuA
2016, 699 (Anmerkung); Zieglmeier, NZS 2017, 36 (Anmerkung).

% Cf. Wilde, lllegale Arbeitnehmeriiberlassung aus dem Ausland mit A-1 Bescheinigung, in:
Neue Zeitschrift fir Sozialrecht (NZS) 2016, 48-52, 48.
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4. Final Recommendations

What should a lawyer advise if a client asks for an appropriate model for 24/7
home care services by Romanian nurses?

(1) The “freelancer model” should usually not be recommended due to the
proximity to the problem of disguised employment (“Scheinselbststindigkeit’).

(2) A "direct employment relationship” is a suitable /ega/ model for home care
services. However, the person in need of care has to bear all obligations of an
employer, including and especially social security charges, and s/he has to comply
with all employment protection laws. This deems the “employment model” in most
cases too expensive. For a “real” 24/7 home care service, one must hire at least 3,
or better 4 nurses with costs reaching an excess of 10.000 EUR per month. The
employment model is too expensive for the market in order to be practical.

(3) In my opinion and contrary to all advertising messages of the German
agencies in the 24/7 home care services market, the “expatriation model” is — from
a legal point of view — not advisable to the full extent. The requirements of a legal
expatriation are very strict and since we are facing an extensive legal uncertainty
concerning the effect of legalization of an illegal employee assignment by the Al-
Certificate, the people in power of 24/7 home care services by employee
assignment have to be anxious of criminal proceedings as well, if they do not
comply with all requirements of EU — expatriation.

(4) The most suitable way for 24/7 home care services seems to be the “labour
leasing model”, even if a “real” 24/7 service - as a matter of course - is legally not
possible with only one nurse. However, according to the German Law on Temporary
Employment (“Arbeitnehmeriiberlassungsgesetz’), the Romanian lending company
requires a permission, which according to European Law should be issued also by
German authorities, if and to the extent that the Romanian Company is entitled to a
permission under Romanian Law. A permission in Romania alone is not sufficient.
Lending companies have to comply with all German employment protection laws.
That means for example, that the lending companies have to pay the German
minimum wage and that nurses have to comply with the German Working Time
Law (Arbeitszeitrecht).

(5) There is no market participant, that offers the “labour leasing model”. Why?
One has to assume, that the stakeholders are unaware that for quite some time now,
German employment protection laws are also applicable to the “expatriation model”.
This was not the case before the amendment of law, whereas German employment
protection laws were applicable to the “labour leasing model” beforehand.

(6) The legislator has to act and establish a legal model, at least in order to
create legal certainty. Today, the illegal situation is more or less tolerated by the
authorities, at least vis-a-vis to suit the elderly people in need for help.
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Introductory Remarks

.. The civil and commercial law of each Member State is built upon three pillars,
the national legal systems, EU law and the ECHR. While our national experiences
influence one another, the law of the EU is built upon these reciprocal influences. In
turn, our national legal systems are influenced by EU law. ...

How will European law develop over the coming years of the 2ist Century?
This question was posed by Professor Raoul van Caenegem in 2002. His answer,
based on history and comparative law, was that a /../ truly European law ought
to contain the most helpful elements of each one of the traditions across Europe.
He explained that different nations have traditionally approached this issue in
different ways. Indeed, the age-old English instinct is to say, with Lord Denning,
trust the judges, for they are the true guardians of the law. The German feeling,
which also goes back several centuries, is to say, with Savigny, trust the learned
Jjurists, for they are the best guides through the thickets of the law. The French
instinct, on the other hand, is to say, in true Jacobin and Napoleonic vein, trust
the legislator and beware of judges and jurists who pervert the codes.

Much has been written, notably in France, on the dialogue des juges which
shows the way towards a constructive dialogue between national and European
rules and principles. As European scholars, our role is primarily to train students
to think comparatively, in order to build a common legal culture all over Europe
and 1 am grateful to the organisers of this colloquium for contributing to the
development of this European perspective. In the process of recodifying civil and



commercial law in Europe, it is also to help everybody to set up the theoretical
foundations of national and European private law in a way that ensures the
consolidation of our common heritage and our common efforts. Legal scholarship
has played its role as a guide to the European legislator. The same phenomenon
may be observed in those of our countries where the recodification of important
parts of the law is envisaged. This notably occurs today in France as regard
contract law, a key subject for comparatists and European scholars.

History of the Reform

1) The French law of contract has been thoroughly reformed by an
enactment/ordinance of February 2016, in force as from 1 October 2016. The
reform entails comprehensive amendments of the French Code Civil of 1804. For
over 200 years, the core provisions of the French civil code concerning contract
and tort have remained essentially unchanged. Throughout more than two
centuries, the Code Civil has had a strong influence on legal systems of countries
on several continents and a reform of this magnitude is a historic event. A French
civil lawyer from the immediate post-Napoleonic age, wielding his civil code from
that time, would not feel out of place today arguing a claim for breach of
contract or advancing a general tort claim. Today this putative Napoleonic lawyer
will no longer be able to cite the long-trusted articles in the civil code fashioned
by his peers. Even where the articles still exist, they will have a different number.
Were he to return in October 2016, the Napoleonic lawyer would first need to
return to school of law.

2) The articles on contract law and the general law of obligations now form a
systematic, modern, readable, and still elegant codification which will be a source
of knowledge and inspiration to both practitioners and scholars for years ahead.
The reform has been explicitly inspired by recent European harmonisation
projects of Contract Law. After a decade of discussion and the failure of several
previous reform projects, French contract law has finally been reformed by way
of an ordinance ("ordonnance") published on 1. February 2016. The new Code
will innovate on major aspects of French contract law so as to reinforce its
economic efficiency and its attractiveness. In fact, a large majority of the more
than 300 new provisions will not surprise the legal community since they simply
resume principles derived from case law over the years.

3) The objectives of the reform are notably the simplification, modernisation
and, ultimately, attractiveness of French contract law. The reform codifies in
particular a number of principles that have emerged in case law, thus stabilizing
these solutions and improving legal certainty. At the same time, the reform does
away with certain previous concepts (like the doctrine of cause, a key feature of
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traditional French contract law), whilst introducing new ones that are often
borrowed from other theories of law, such as Aardship and the control of wunfair
contract terms. On certain aspects, the reform has been seen by some as an
enhanced protection of the "weak” party and an increased interference by the
courts in the life of the contract. This being said, the final version of the ordinance
takes account of some of the comments and criticisms raised in this respect. For
instance, as regards wnfair contract terms and the notion of significant imbalance
as further described below, the new regime introduced by the reform now applies
to standard-form contracts only (contrats dadhésion), a more limited scope than
that envisaged in the preliminary draft of the ordinance of February 2015.

Although the reform continues to raise certain questions and concerns, it
nonetheless makes various improvements and useful contributions to French
contract law, many of which have been called for by scholars and practitioners.
French contract law has not, of course, remained frozen for over 200 years and
the French Supreme Court (Cour de cassation) has ensured the modernisation of
the Civil Code by adopting innovative solutions.

The goal of the Reform is not fundamentally to modify French contract law,
but rather to codify the changes introduced by case law. Some new provisions are
nevertheless slightly different from the legislation in existence and may entail
some important changes, which are detailed below.

Provisions relating to contractual liability have not been amended. The
existing provisions are however entirely renumbered.

This article discusses some of the key aspects of the reform. The following
developments in this area have broken down the provisions of the new civil code
into three categories: innovations, enshrining of case law into statute law and
maintaining of the status quo. We can highlight some examples of the innovations
introduced by the new civil code.

1. The general lesson from the ordinance

The “Introductory Provisions” concern the freedom, the binding force of the
contract and the good faith. The first three new articles incorporated into the
Civil Code are intended to facilitate the interpretation of the rules as a whole, and
to fill in gaps where necessary. The central aspect of the Reform is the freedom
of parties to opt out of those new provisions that are not mandatory, subject to
compliance with French public policy (new Article 1162). The “contractual
freedom” is defined as freedom to enter into a contract, to choose a contracting
party and also to determine the content of the contract. Relating to the binding
force of the contract, the new Article 1103 reaffirms that that the contract



represents the “law between the parties” as was already provided by the previous
Article 1134. Despite the absence of an express definition of the term “good faith”
in the new Article 103, the principle itself, which did exist in practice prior to the
Reform, will continue to be a ground upon which parties can claim for
contractual remedies. The reaffirmation of this principle is a main difference with
English law, which does not recognise an implied duty of good faith even though
there has been some case law which might suggest a shift towards recognising
the principle in long-term contracts.

A. The Ordinance sets in stone some of the existing case law.

A number of contractual duties "discovered" and detailed by French courts
over the past two hundred years have now been expressly codified. For example,
under a literal reading of the Napoleonic Code, the duty of good faith should
merely apply during the contractual performance phase. However, French courts
have long ruled that this duty also applies during the negotiation, formation, and
termination phases. This jurisprudential approach has now been expressly
codified in the Ordinance (new Articles 1104 and 1m2). Under the old civil code,
good faith was always an obligation imposed on contracting parties in the
performance of their contract. Under article 1104, contracts must now be
negotiated, concluded and performed in good faith. The requirement of good
faith in the formation of contracts is new. Article 1104 is also one of the relatively
few provisions that is specifically stated to be mandatory (dordre public). 1t
cannot be contracted out of.

New Article 1103 of the French Civil Code reproduces, with virtually no
change, the wording of Article 1134 §1 that it is designed to replace: Contracts
lawfully entered into have the force of law for those who have made them.
However, Article 1134 §2, according to which [Agreements] may be revoked only
by mutual consent, or for grounds authorized by law, is deleted.

New Article 1104 of the French Civil Code provides that Contracts must be
negotiated, formed and performed in good faith” and specifies that this provision is a
“‘public policy provision, while Article 134 §3 merely provided that [Agreements/
must be performed in good faith. Such a provision should give the judge a stronger
role in the resolution of disputes between contracting parties. This is all the more
true since the requirement of good faith is repeatedly recalled in the new wording of
the French Civil Code chapters that are devoted to the sources of obligations, the
general regime of obligations and the proof of obligations.

Pursuant to new Article m2-1 of the French Civil Code: If one of the parties
knows information which is of decisive importance for the consent of the other
party, he must inform him thereof wherever it is legitimate that the other party
does not know the information or relies on his contracting party. In other words,
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the new wording of the French Civil Code imposes on the parties a duty to
provide information, a duty that the parties may neither restrict nor exclude by
way of a contractual provision. All of these represent opportunities for the judge
to set aside the law of contract by rescuing the weaker or less informed party, in
line with the French legal tradition.

Similarly, the duty to provide information to the other party when entering into
a contract (devoir dinformation) imposed by French case law will now be found in
the Code Civil (new Articles 1112-1 et seq.) - as is the general prohibition to enter into
perpetual commitments (engagements perpétuels) (new Articles 1210 et seq.).

The Ordinance also clarifies the circumstances - previously set out in case
law - under which a creditor may suspend the performance of his/her own
obligations (new Articles 1219 et seq.), seek specific performance of the
obligations owed to him/her (new Articles 1221, 1222)7, seek a price reduction
(new Article 1223), terminate the contract (Articles 1224 et seq.), and/or seek
damages (new Articles 1231 et seq.).

B. The Ordinance introduces new legal tools.

1) The new civil code defines the notion of a standard form contract (article
1M0). It is defined as a contract where the general conditions, removed from
negotiations, are determined in advance by one of the parties. Any clause in such
a contract that creates a significant imbalance between the rights and obligations
of the contractual parties shall be deemed to be of no effect (article 1171).

Thus where a contract is found to be a contrat d’adhésion, individual clauses
in that contract are vulnerable to censure by the courts where they are found to
create a significant imbalance.

The power of the court to censure clauses already exists and continues to
exist for consumer contracts. In the consumer context, the law is derived from EC
Directive 93/13/EEC on unfair terms in consumer contracts.

The innovation here is that the court’s right to censure individual clauses,
where such clauses create a “significant imbalance”, will now extend to business-
to-business contrats d'adhésion.

2) The Ordinance creates three examination tools (actions interrogatoires),
the purpose of which is to enable a party to put an end to an ambiguous
situation by forcing the other party to take a position. For example, the new
Article 158 provides that a third party contracting via an agent can formally
request the principal to confirm, within a reasonable period of time, if the agent
has the power to bind the principal. Failure to respond to such request will make
the agent's decisions automatically binding on the principal.

3) One innovation of the reform which has led to some controversy stems from
the new Article 195. This Article provides that if a change of circumstances,



unpredictable at the time the contract was signed, makes the performance of the
contract excessively onerous for one party who did not accept at the time to bear the
risk associated to this change of circumstances, this party (A) can request the other
(B) to renegotiate the contract. The party A remains obliged to perform his/her
obligations during the renegotiation phase. Should Party B refuse to renegotiate the
contract, or should the renegotiation fail, Party A can seek the revision or termination
of the contract in court. Another one concerns the concept of significant imbalance.

1. The contribution of the ordinance to the contract law
A. The Acknowledgement of the Concept of Significant Imbalance

The notion of significant imbalance was only admitted for commercial and
consumer contracts. Through the reform, the French legislator wants to extend
this notion to all private contracts, whatever the quality of the contracting parties.
Accordingly, a new article 169 will sanction the clauses that create significant
imbalance between the parties to a contract. This article will provide both
indications relating to the appreciation of the notion (1) and the sanction to be
applied by the judge to any provision creating a significant imbalance (2).

1. The appreciation of significant imbalance

Under French consumer law (L 132-1 Consumer Code), the provisions leading
to a significant imbalance to the detriment of the consumer or the non-
professional are already deemed abusive. With respect to French commercial law,
article L 442-6 of the Commercial Code sanctions business partners who subject
their business counterparts to obligations creating a significant imbalance.

Article 1169 § 2 will state instructions regarding the object of this
appreciation. It will focus on neither the object of the contract nor the adequacy
of the price with the performance. In this sense, article 1169 of the project will be
quite similar to article L 312-1 of the French Consumer Code. However, it must be
distinguished from article L 442-6 of the Commercial Code, which allows the
appreciation of the significant imbalance relating to the price.

2. The sanction of significant imbalance

Article 1169 will provide for the removal of the clause containing the abusive
terms. The request will have to be introduced before a court by the contracting
party suffering from these abusive terms. However, the judge will not have the
obligation to remove the abusive clause; he will only have a possibility to do so.

Thus, article 1169 will differ from article L132-1 of the French Consumer Code
providing that the abusive clause is deemed null and void.
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B. The Force majeure

Force majeure plays a central part in the structure of contractual law in
French contract legal system. It derives from the Roman law term vis maior.

The function of force majeure is essentially the same as it was in Roman law.
It sets a limit to strict liability. French law inherited from Roman law the premise
that contractual liability was, apart from some exceptional cases of strict liability,
based on fault. 1t was only in those exceptional cases that force majeure could be
relevant, since in the ordinary situation all that was necessary to exclude liability
was absence of fault. What has changed in the modern law is the range of the
situations in which strict liability occurs.

As far as the old Civil Code concerned, the law of Force majeure has been
founded on two articles which occur in the section entitled “Of damages for non-
performance of the obligation": “art. 147. The debtor is condemned, where
appropriate, to the payment of damages, whether for non-performance of the
obligation or for delay in its performance, whenever he does not show that the
failure to perform derives from an extraneous cause which cannot be imputed to
him, even though there is no bad faith on his part. And Art. 1148: there is no
place for any damages when, as a result of a force majeure or an accident, the
debtor has been prevented from conveying or doing that to which he was obliged
or has done what was forbidden to him.”

The central principles which have been recognized by the courts are that in
order to constitute force majeure an event must have been irresistible,
unforeseeable, and external to the debtor, and must have made performance
impossible and not merely more onerous or difficult.

Article 147 and 1148 of the Civil Code say that force majeure exempts the
debtor from damages; this exemption may be only partial or temporary. Such a
plea for exemption from damages has no effect on the continuing existence of the
contract. Moreover, the question whether the effect of the force majeure is partial
or temporary is one of fact and therefore not subject to review by the Court of
Cassation. This introduces a considerable element of flexibility into the apparent
rigour or rigidity of the rules of force majeure.

The new texts confirm the définition ant the circumstances of Force majeure.

C. Imprévision and Recognition of the Unforseeability Doctrine

The statement that French law has nothing to correspond to frustration or
impracticability or economic hardship needs a limited qualification. It is strictly
true only of private law contracts.

French law makes a fundamental distinction between public law and private
law. In general the administrative courts apply to public contracts the law of the



Civil Code, as applied by the ordinary courts, though with special rules to take
account, for example of the need for public contracts to be duly authorized. The
most important differentiating features derive from the need to secure the
overriding purpose of all administrative law, which is to ensure the supremacy of
the public interest. In the contractual context this means that the rights of the
private party, even if they are embodied in the terms of the contract, may not
stand in the way of the public interest. The administration may unilaterally
modify or abrogate the contract if that is necessary to protect the public interest
(and the power to do so will in fact often be expressly stated in the contract).
The administration must, however, compensate the private party for any loss
which he suffers by the overriding of his rights. Finally, it is a characteristic of the
whole of administrative law that the administration has the privilege of
enforcement by executive act, without recourse to the courts. It can take
whatever steps are necessary to enforce or supervise the contract, without
invoking the assistance of the courts. The private party can take the matter to the
administrative courts (which, however, lack the power to grant an interlocutory
injunction), but the administration is never the plaintiff.

It is against this background that the principle of Imprévision was developed.:
If supervening circumstances make performance of the contract seriously
uneconomic for the private party and the administration insists on continuing
performance, the private party may go to the administrative court. If the court
decides that it is necessary in the public interest that the contract should
continue to be performed, it will order that the party be indemnified against the
additional cost which he incurs. The principle was finally established by a decision
in 1916. the facts were that in 1904 the City of Bordeaux had contracted with a
company for the provision of gas-lighting in the streets, the price to be paid for
the gas being fixed in the contract. as a result of the overrunning by the Germans
in 1914 of a large part of the French coalfields, the price of coal rose steeply (by
the time of the hearing it had increased fourfold in 20 months). The company
there fore faced collapse, with the consequence that the streets would be unlit.
The court took the view that it was not in the public interest that this should
happen and ruled therefore that the company should continue to perform the
contract and that an appropriate indemnity should be paid. The question to be
asked was not whether performance had become impossible, but whether the
“economy of the contract” had been overthrown.

French law has long been held up as an example of an exceptional civil law
country that adheres to strict application of contracts. No quarter is given for
unforeseen events that might render performance of a contract significantly more
onerous for one party. Thus, unless contractual provision is made through use of
a hardship clause, or performance becomes impossible in circumstances where
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force majeure applies, the parties are bound to perform, irrespective of any hardship
caused.

This feature of French law, some argue, is evidence that hardship is not a
general principle of international law, despite it featuring in the UNIDROIT Principles
of International Contracts.

That argument will now be weakened. In a complete break with past tradition,
the new code introduces the notion of imprévision into civil law (article 1195).

Under the new imprévision approach, if circumstances that were
unforeseeable at the time of the contract make performance of the contract
excessively onerous for a party, that party had not assumed risk for the same and
the judge may revise or terminate the contract at the request of that party.

There was considerable debate as to whether the notion of imprévision
should be allowed into the new civil code and, if so, in what form. The wording
which was finally adopted changed from the final draft. In the final draft, the
contract could be terminated upon demand of a party, but not revised. Article
1195, as enacted, provides not only for termination but also for judge-ordered
revision of the contract, upon demand of a single party, and only after an
obligatory (and necessarily failed) negotiation stage.

It should be noted that the new imprévision provisions are not mandatory
rules. Parties can therefore agree to exclude them.

Unforeseen circumstances may affect the economic equilibrium of contracts
of successive performance and make the performance of the obligation excessively
onerous or expensive for one of the contracting parties. Under a rebus sic
stantibus regime, this may call for the revision of the contract. French private law
used to reject this theory, called théorie de Iimprévision and also known as the
unforeseeability doctrine in English.

The reform will provide an article relating to the notion of unforeseeability which
will bring some substantial changes by recognizing the possibility to adapt the
contract. However the impact of the reform may not be that important in practice.

1. The possibility to adapt the contract under the unforeseeability doctrine

Yet, what attracted the most attention is the introduction in the French Civil
Code of a new ground for which a party may be released from contractual
liability, i.e. unforeseeability, in addition to force majeure.

Pursuant to new Article 1195 of the French Civil Code: /f a change of
circumstances that was unforeseeable at the time of the conclusion of the
contract renders performance excessively onerous for a party who had not
accepted to assume the risk of such a change, that party may ask the other
contracting party to renegotiate the contract. It must continue to perform his
obligations during renegotiation.



If renegotiation is refused or falls through, the parties may by common
agreement decide to have the contract rescinded on such date and subject to
such terms and conditions as they shall determine, or ask the court to set about
the adaptation of the contract. If they cannot reach an agreement within a
reasonable period of time, either party may ask the court to revise or terminate
the contract, on such date and subject to such terms and conditions as it shall
determine.

With few limited exceptions, the Cour de cassation has so far refused to

adapt, revise or terminate a contract because of an imbalance resulting from a
sudden change — not foreseen by the parties — in the economic conditions that
existed at the time of conclusion of the contract (collapse of a currency,
considerable rise in the price of raw materials etc.), on the ground that the
unforeseeability doctrine conflicts with the principle enshrined in Article 134 of
the French Civil Code according to which agreements lawfully entered into have
the force of law for those who have made them. The vast majority of common
law judges also refuse to apply the commercial impracticability doctrine on the
ground that the parties may anticipate the occurrence of an economic event likely
to affect the balance of the contract by incorporating a so-called hardship clause
aimed at limiting or sharing the risks. Time and case will tell how French judges
will take on a new role for which they have not been prepared under the
principles that prevailed so far.

The new article 196 will provide the following three-step mechanism:

- The contracting party estimating that the performance of the contract has
become excessively expensive, as a result of an external event strongly affecting the
contract, may ask for the renegotiation of the contract with the other contracting
party, if it has not accepted such risks at the time of the contract conclusion.

- In case of failure of the negotiation or refusal from the other contracting
party to renegotiate, both parties may ask the judge to adapt the contract to the
new economic or financial situation by mutual agreement.

- Failing a mutual agreement, one of the contracting parties may ask the
judge to terminate the contract.

2. The impact of the unforeseeability doctrine in practice

Article 1196 of the reform will reflect an important evolution in French
contract law through the submission of the binding force of a contract to the
judge's power, under certain circumstances. However, the concrete impact of this
article needs to be put into perspective with regard to the existing mechanisms
that may circumvent its application.

In order to circumvent the application of future article 1196, two solutions
can be considered.
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Firstly, the parties can provide for clauses that will allow them to control the
adaptation of the contract and thus prevent the intervention of the judge. Among
others, these clauses may be hardship clauses, material adverse change clauses
and gross up clauses. Secondly, the parties may also provide a clause allocating to
one of them the burden of a specific risk and then depriving it from its right to
ask for a judicial adaptation or termination of the contract.

C. Installation of a New Legal Regime Regarding the Price

The reform will contemplate rules regarding the fixation of the price (1), the
revision of the price (2) and the reduction of the price as a remedy (3).

1. The fixation of the price under the new legal regime

In a sub-section, entitled Content of the contract, the reform will authorize
the unilateral determination of the price by one of the contracting parties in
different types of contracts. Article 1163 will offer this possibility for framework
contracts and for contracts of successive performance, upon condition that the
party who determined the price gives justification in case of dispute.
Furthermore, article 1164 will provide for a similar solution for service contracts:
the creditor may fix the price, failing agreement between the parties before the
contract performance. Here also, the creditor will have to be able to justify the
unilaterally fixed price.

2. The revision of the price under the new legal regime

Upon demand of one of the contracting parties, the judge will have the right
to review the price in certain types of contracts.

According to article 1163, the parties will have the right to ask the judge to
review the price in framework contracts and contracts of successive performance,
in case of unfair price unilaterally fixed by one of the parties.

As for service contracts, the judge may be asked by the debtor to fix the
price himself, in case of disagreement with the creditor on the price issue, after
the performance of the contract.

In both cases, this judicial review of the price will have to be made in
accordance with usages, market prices or the parties' legitimate expectations.

3. The reduction of the price as a remedy under the new legal regime

The reform will also provide for a power of unilateral modification of the
contract as a remedy in case of partial non-performance of a contract. Article
1223 will provide that the creditor may accept an incomplete performance of the
contract and proportionally reduce the price. In this sense, it is a form of



unilateral partial resolution by the creditor, when he is not satisfied with an item
or a service, or that it does not comply with the contractual dispositions.

This article will confer an important power to the creditor over the debtor.
Indeed, if the price has not been fully paid yet, the creditor may decide by himself
whether the performance of the contract is correct, without any judicial
supervision, and unilaterally decide not to pay the price originally agreed between
the parties. Furthermore, as there are no specified ways and means of evaluating
a reduction of the price proportionate to the incomplete performance, article 1223
will give a wide power of estimation to the aggrieved party.

Conclusion

The Reform does not drastically modify French contract law: three-quarters
of it codifies preexisting case law. Only a quarter implements changes from which
the parties may mostly derogate. The Reform simply appears to bring the Civil
Code up to date with the current practice of the courts and therefore provides an
easier access to the applicable rules. However, parties contemplating French law
as the governing law of their contract should carefully address the Reform — for
example, as to whether any new derogation wording is required, or as to any
imbalanced clauses in standard form contracts. Many new European trends have
inspired the work of the French Direction des affaires civiles et du sceau, the
division of the Ministry of Justice in charge of the reform. It is to be hoped that
France will soon have a new law of contracts, tort and evidence. A new, modern
and more European théorie générale of contracts is set out in the new rules.

Texte de I'ordonnance:

version francaise de I'ordonnance:
https://www.legifrance.gouv.fr/affichTexte.do?cid Texte=] ORFTEXT000032004939&
categorieLien=id

version anglaise de I'ordonnance: http://www.textes.justice.gouv.fr/art_pix/THE-
LAW-OF-CONTRACT-2-5-16.pdf
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CONTRA PATRIMONIULUI iN NOUL COD PENAL
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I Abstract

This study aims to capture how the objectives of the new Criminal Code in the
field of crimes against patrimony, which are the elements of reform and continuity in
this Code, have been reflected, to highlight some problems of the solved practice
through the new regulations and to what extent it has made the printing of a less
repressive tendency in the matter of the sanctioning regime, the elimination of
regulatory overlaps and their systematization in the field of offenses against the
patrimony, and in the case of the theft crime that was subject to the analysis.

IKey words: sanctioning treatment, aggravating circumstances, use theft, theft

by home violence, social value.

Necesitatea adoptarii unui nou Cod penal

Transformarile politice, sociale si economice care au avut loc in Romania
anilor 90 era firesc s fie urmate de o legislatie care s3 raspundi necesitatilor
noilor realitati. Cu toate acestea, un nou Cod penal a intarziat s3 apara 20 de ani,
aplicaindu-se in aceasta perioada tot Codul penal adoptat in 1968.

Sigur ca acest Cod penal a suferit numeroase modificari in incercarea de a-l
adapta cu reglementarile celorlalte state europene. Aceste modificari facute partial si
succesiv nu au condus insd decat la o dezechilibrare si la o lipsa de coerents a
reglementarilor penale. Principalele modificari au vizat pedepsele (in sensul creste-
rii/agravarii lor) pe mdsura ce se observa o mai mare frecventd a sdvarsirii unor

fapte.
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Astfel, mai ales in materia infractiunilor contra patrimoniului sanctiunile au fost

majorate deseori si au fost previzute o serie de circumstante agravante noi. Rezul-
tatul a constat in sanctiuni care se apropiau sau chiar erau identice cu sanctiunile
prevazute pentru infractiuni contra vietii. Spre exemplu, furtul calificat cu consecinte
deosebit de grave (cu o valoare mare a pagubei rezultate din infractiune) era
sanctionat cu pedeapsa inchisorii de la 10 la 20 de ani la fel ca omorul. Evident ca
majorarea pedepselor nu este nicidecum o solutie eficientd pentru combaterea crimi-
nalitatii. Cu atdt mai mult cu cat ea aduce o disproportionalizare intre sanctiunile
prevazute pentru diferitele categorii de infractiuni. Nerespectarea ierarhiei valorilor
sociale previzute in legea penali reflectatd in pedepsele exagerat de mari in raport cu
valoarea sociala protejata de lege avea grave repercusiuni asupra eficientei si finalitatii
actului de justitie.

Un alt rezultat al deselor modificari a fost suprapunerea unor texte de lege,
mai ales in materia circumstantelor agravante care erau prevazute atat pentru
unele infractiuni din partea specials, dar, de asemenea, si ca circumstante generale in
partea generala a Codului penal.

Un alt neajuns al legislatiei penale erau numeroasele legi speciale in care erau
incriminate diferite infractiuni ce ficea dificild cunoasterea acestora.

Toate acestea au fost motive care impuneau adoptarea unui nou Cod penal.
Aceasta necesitate a fost observatd si de Comisia Europeana care, in procesul de
monitorizare a ficut referire la adoptarea unui nou Cod penal care s3 aibd ca baza
vechea reglementare completata in mod unitar cu elemente de referinta din regle-
mentarile adoptate la nivelul Uniunii Europene.

Obiectivele noului Cod penal

Autorii noului Cod penal si-au propus"

- reasezarea in limite normale a tratamentului sanctionator

- eliminarea suprapunerilor inutile intre normele in vigoare (Asa se explica
faptul ¢4, in conditiile prevederii in partea generald a agravantei comiterii faptei
de trei sau mai multe persoane, s-a renuntat la elementul circumstantial agravant
contand in sdvarsirea infractiunii de doud sau mai multe persoane, diferentierea
intre unul si doi faptuitori putand fi facutd cu suficientd acuratete in planul indi-
vidualizarii judiciare).

- armonizarea dreptului penal roman cu reglementarile din celelalte state membre
ale Uniunii Europene

- sistematizarea partii speciale a Codului penal in sensul preludrii unor infrac-
tiuni des sdvarsite care erau incriminate in legi speciale.

' Expunere de motive la noul Cod penal publicatd pe site-ul Camerei Deputatilor —
http://www.cdep.ro/proiecte/2009/300/00/4/em304.pdf.
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Urmarirea acestor obiective era necesara pentru a asigura previzibilitatea

normei penale si cresterea increderii in actul de justitie®.

Proiectul Codului penal prevede un regim sanctionator sensibil mai bland pentru
majoritatea infractiunilor. Adoptarea principiilor care stau la baza politicii penale a
statului este responsabilitatea autoritatii legislative, care trebuie sa se raporteze la ne-
voile societatii dintr-un anumit moment. Din aceasta perspectiva, legislativul trebuie
sd isi asume o decizie apreciind dacd societatea romaneascd este pregatitd pentru
adoptarea unei politici penale mai putin ferme, prin preluarea unor principii adaptate
realitatilor sociale din alte state, sau dacg, in contextul unei criminalitati in crestere si
al deteriorarii conditiilor economice, o asemenea politica penala nu ridica riscul de a
transmite un semnal gresit organelor judiciare sau persoanelor predispuse s3 savar-
seascd infractiuni. Spre exemplu, reducerea limitelor de pedeapsa pentru infractiunile
de coruptie poate conduce la situatia ca sanctiunile aplicate si nu mai aiba caracter
descurajator, in conditiile unei tendinte evidente in practici de a aplica pedeapsa
minima prevazutd de lege pentru aceste infractiuni.

Pe de alts parte, daci in partea speciald a Codului penal sunt previzute
pedepse cu inchisoarea mult mai blande, justificaindu-se astfel politica preventiva,
in cazul comiterii mai multor infractiuni sanctionate cu pedeapsa inchisorii, si-
tuatia infractorului se agraveaza semnificativ, intrucat noua reglementare prevede
obligatoriu aplicarea, pe langa pedeapsa cea mai grava, a unui spor in cuantum de
o treime din suma celorlalte pedepse care intra in concurs.

in conditiile in care autorii noului Cod penal si-au propus, printre altele,
sistematizarea partii speciale a Codului penal, acest lucru nu a fost posibil prin
preluarea tuturor infractiunilor din legi speciale, ci doar a acelor infractiuni comise in
mod frecvent (cum ar fi, de exemply, infractiunile rutiere, infractiunile informa-
tice etc.). lar politica preventiva a legiuitorului penal roman privita in sensul
reducerii sanctiunilor cu inchisoarea se evidentiaza doar in cazul infractiunilor
reglementate in partea speciala a Codului penal. Pentru celelalte infractiuni,
limitele de pedeapsa nu au fost modificate, s-au mentinut, in cea mai mare parte,
intre aceleasi limite ridicate. Evident cd in astfel de situatii, modificarea regulilor
privind stabilirea pedepsei in cazul concursului de infractiuni va conduce, in cazul
in care in concurs intrd infractiuni din legi speciale ale ciror pedepse nu au fost
modificate, la o pedeapsi rezultantd in cuantum ridicat.

in ceea ce priveste reasezarea in limite normale a tratamentului sanctionator,
noul Cod penal a incercat s3 asigure o corespondentd intre gravitatea faptei si
pedeapsa prevazutd, tindnd cont, in acelasi timp, de ierarhia valorilor sociale
protejate de legea penald. in acest fel s-a urmairit evitarea dezechilibrelor din
vechea reglementare in care o infractiune contra patrimoniului era sanctionati la
fel ca o infractiune contra vietii.

% IJdem.
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Ca sa-si atingd obiectivul propus cu privire la eliminarea suprapunerilor
inutile intre normele in vigoare, autorii noului Cod penal au simplificat reglemen-
tarea anumitor infractiuni, renuntand la circumstante agravante speciale care se
regdseau sau se vor regasi ca circumstante agravante generale. Modificarile succe-
sive ale Codului penal din 1968 au generat si un astfel de dezechilibru, pentru ca in
cazul anumitor infractiuni erau previazute numeroase circumstante care agravau pe-
deapsa, deja extrem de severa. Simplificarea reglementirii s-a realizat prin preluarea
unor astfel de circumstante in partea generald sau prin eliminarea lor in cazul in
care circumstante cu continut identic sau asemandtor erau previzute in partea
generala.

Cat priveste armonizarea dreptului penal roman cu reglementirile din celelalte
state membre ale Uniunii Europene, valorificind traditia legislativa roméaneasca a Co-
dului penal din 1936, de inspiratie italo-germand, noul Cod penal a mentinut aceeasi
orientare, dar adaptind reglementarea nevoilor societatii romanesti.

Elemente de reforma si continuitate in materia infractiunii de furt

in general, grupa infractiunilor contra patrimoniului este caracterizati prin
prevederea in noul Cod penal a unor pedepse mai blande. Regimul sanctionator mai
putin sever care reprezinta principala diferenta fata de vechea reglementare in partea
speciald a Codului penal este cel mai bine evidentiat in materia infractiunilor contra
patrimoniului, materie in care in vechiul Cod penal se ajunsese la niste pedepse exa-
gerate. Astfel, pentru infractiunea de furt simplu noul Cod prevede pedeapsa inchisorii
de la 6 luni la 3 alternativ cu amenda, spre deosebire de vechea reglementare care
sanctiona furtul cu inchisoarea de la unu la 5 ani. Pentru furtul calificat, de la pedeap-
sa Inchisorii de la 3 la 15 ani se ajunge la pedeapsa inchisorii de la 2 la 7 ani. Pe de
altd parte, noul Cod penal elimind furtul cu consecinte deosebit de grave care era
sanctionat cu pedeapsa inchisorii de la 10 la 20 de ani, legiuitorul apreciind, in mod
corect, ca , indiferent cit de mare este valoarea pagubei, aceasta nu imprima faptei o
gravitate care sa justifice o asemenea pedeapsa.

Principala diferentd in cazul furtului, de exemplyu, pe langd reducerea limitelor
pedepsei inchisorii, este posibilitatea sanctionarii acestor fapte cu amenda penals, pre-
vazuts, alternativ langa pedeapsa inchisorii. Sanctiunea mai putin gravd, pedeapsa
amenzii este consideratd de legiuitor ca fiind suficienta pentru pedepsirea infractorului
care comite furt.

Circumstante agravante generale care nu au mari fost reluate in conti-
nutul constitutiv al infractiunii de furt

Savarsirea faptei de trei sau mai multe persoane impreund (art. 77 lit. a).
Codul penal din 1969 prevedea agravarea furtului in cazul in care acesta era
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comis de doud sau mai multe persoane fmpreunad (art. 209 lit. a). Cum si in
Codul penal anterior exista circumstanta agravantd generald a savarsirii faptei de
trei sau mai multe persoane impreuna (art. 75 lit. a Codul penal din 1969) se punea
problema concursului de agravante. intr-o astfel de situatie agravanta speciald
avea prioritate fata de agravanta generala si, ori de cite ori fapta era comisa de
doud sau mai multe persoane impreuna se retinea forma agravata a furtului, inla-
turandu-se aplicarea agravantei generale.

in noul Cod penal nu mai existd previzutd agravanta savarsirii faptei de doud
sau mai multe persoane impreund, ceea ce inseamna ci, din punct de vedere al
legii mai favorabile, noul Cod contine reglementari mai favorabile, furtul comis de
doud persoane impreuna fiind calificat ca un furt simply, iar furtul comis de trei
sau mai multe persoane impreuni este, de asemenea, un furt simplu la care se
aplicd agravanta generala previazuta de art. 77 lit. a) Cod penal. Efectul aplicarii
acestei circumstante agravante conduce, din punct de vedere al regimului
sanctionator, de asemenea, la o sanctiune mai blanda (6 luni la 3 ani sau amenda,
pedeapsa aplicata putand ajunge pana la maximul special, sau, dacd acesta este
neindestuldtor, in cazul inchisorii se poate aplica un spor de pana la 2 ani, care
nu poate depdsi o treime din acest maxim, iar in cazul amenzii se poate aplica un
spor de cel mult o treime din maximul special) decat cea care era prevazuta in
Codul penal din 1969 pentru furtul calificat (inchisoarea de la 3 la 15 ani).

Savdrsirea infractiunii profitind de starea de vaditd vulnerabilitate a per-
soanei vatamate, datoratd varstei, stirii de sdnatate, infirmititii sau altor cauze.

in Codul penal din 1969 era previzut furtul calificat asupra unei persoane
aflate in imposibilitatea de a-si exprima vointa sau de a se apara (art. 209 lit. d).
Noul Cod penal nu mai prevede o astfel de calificare a furtului, dar include, printre
circumstantele generale - sdvarsirea infractiunii profitind de starea de vadita vul-
nerabilitate a persoanei vatamate, datoratd varstei, starii de sanatate, infirmitatii
sau altor cauze (art. 77 lit. e). In ambele situatii consideram ci legiuitorul a avut
in vedere acelasi subiect pasiv al infractiunii, deoarece starea de vulnerabilitate a
persoanei poate privi fie imposibilitatea acesteia de a constientiza ce se intdmpla in
jurul sdu si a-si manifesta vointa, fie incapacitatea acesteia de a opune rezistenta fizica
pentru a respinge actiunea faptuitorului. Mai mult, legiuitorul enumers, exempli-
ficativ, fara a limita, cauzele care pot produce victimei starea de vulnerabilitate,
cum ar fi varsta, starea de sandtate, infirmitatea, dar precizeazd c3 aceastd stare
de vulnerabilitate poate fi datorata oricaror cauze.

Din punct de vedere al aplicabilitatii agravantei generale in materia infractiunii
de furt, exprimarea legiuitorului care conditioneazd actiunea faptuitorului de profi-
tarea de starea de vulnerabilitate a victimei este corectd si ajutd la deducerea condi-
tillor necesare pentru aplicarea agravantei. Codul penal din 1969 prevedea ca furtul
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trebuie savarsit asupra unei persoane aflate in imposibilitatea de a-si exprima vointa
sau de a se apara, fara a preciza conditia profitarii de citre faptuitor de aceastd
stare a victimei. In cazul in care faptuitorul profitd de starea victimei este necesar,
pe de o parte, ca acesta sd aiba cunostinta de aceasta stare si, pe de alta parte,
faptuitorul s3 ia hotdrarea de a se folosi de aceastd stare a victimei pentru a
comite infractiunea.

Eliminarea din noua reglementare a furtului calificat comis asupra unei per-
soane aflate in imposibilitatea de a-si exprima vointa sau de a se apdra imprima
noii reglementdri un caracter mai favorabil si din punct de vedere al conditiilor
de incriminare, dar si in ceea ce priveste regimul sanctionator. Furtul comis
asupra unei persoane aflate in imposibilitatea de a-si exprima vointa sau de a se
apara va fi calificat ca un furt simplu, dar numai in cazul in care se dovedeste ca
faptuitorul a profitat de aceasta stare pentru a comite infractiunea cu aplicarea
agravantei generale prevazute de art. 77 lit. e din noul Cod penal. Sanctiunea
previzuta de noul Cod penal pentru furtul simplu este inchisoarea de la 6 luni la
3 ani sau amenda, iar prin retinerea circumstantei agravante generale pedeapsa
aplicatd poate ajunge pand la maximul special, sau, dacd acesta este neindes-
tuldtor, in cazul inchisorii se poate aplica un spor de pana la 2 ani, care nu poate
depasi o treime din acest maxim, iar in cazul amenzii se poate aplica un spor de
cel mult o treime din maximul special, pe cand Codul penal din 1969 prevedea
pentru furtul calificat numai pedeapsa inchisorii de la 3 1a 15 ani.

Savdrgirea infractiunii de cdtre o persoand care a profitat de situatia prile-
Jjuitd de o calamitate, de starea de asediu sau de starea de urgentd (art. 77 lit. g).

Codul penal din 1969 prevedea ca furt calificat furtul comis in timpul unei cala-
mitati (art. 209 lit. h). Noul Cod penal nu a mai mentinut aceasta circumstanta
agravanta speciald, ceea ce Tnseamna ca furtul comis in timpul unei calamitati este
considerat un furt simplu la care se va aplica circumstanta agravantd prevazuta
de art. 77 lit. g dar numai in situatia in care se dovedeste imprejurarea ca fap-
tuitorului i-a profitat situatia prilejuiti de starea de calamitate. in plus, noul Cod
penal prevede, pentru aplicarea circumstantei agravante, si alte situatii care i pot
fi favorabile faptuitorului pentru comiterea infractiunii cum ar fi, cele ocazionate
de starea de asediu sau de starea de urgenta.

Furtul in scop de folosints (art. 228).
Reglementarea distinctd a furtului in scop de folosintd este tot un element de

noutate, realizindu-se o reglementare complets, dar, in acelasi timp, prevazandu-se un
regim sanctionator mult mai bland.
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Ceea ce imprima faptei caracterul atenuat care se reflectd si in regimul sanc-
tionator este scopul urmarit de faptuitor care nu este acela al insusirii bunului, ci
doar al folosirii acestuia (in cazul furtului care are ca obiect un vehicul). Avand in
vedere acest scop exista posibilitatea si sanse mai mari ca bunul s3 fie recuperat
mai repede de posesorul legitim, iar legiuitorul a tinut cont de toate aceste
aspecte stabilind o sanctiune distinct, mai blands fatd de cea prevazutd pentru
infractiunea de furt.

Un alt aspect de noutate este incriminarea expresd a folosirii fara drept a
unui terminal de comunicatii al altuia sau folosirii unui terminal de comunicatii
racordat fard drept la o retea. Prin aceastd incriminare se pune capat controver-
selor doctrinare si solutiilor din practica judiciara care, fie au considerat ¢ fapta
de instalare a unui post telefonic la cablul de alimentare a altui abonat nu consti-
tuie furt, fie, dimpotriva, cd sunt intrunite elementele constitutive ale infractiunii,
obiectul material al acesteia fiind constituit impulsurile electromagnetice sustrase.

Existenta infractiunii in aceastd modalitate este conditionatd insd de produ-
cerea unei pagube, iar, in cazul neproducerii acesteia, nu sunt intrunite toate
elementele constitutive necesare pentru a atrage raspunderea penala.

Terminal de comunicatii — produs sau dispozitiv electronic ce permite comu-
nicarea sau o componenta relevantd a unui produs destinat s3 fie conectat direct
sau indirect, printr-un mijloc oarecare, la interfetele retelelor publice de
comunicatii electronice destinate publicului

Pe de alts parte, intrucat furtul in scop de folosintd se sanctioneaza cu o
pedeapsa ale carei limite sunt reduse cu o treime fatd de cele prevazute pentru
furtul simplu sau calificat, dupa caz, noua incriminare este mult mai blanda (mai
putin severa) decat vechea reglementare care nu ficea nicio diferentd intre furtul
simplu si furtul in scop de folosinta.

Probleme de practicd rezolvate de noul Cod penal

Furtul sivarsit prin violare de domiciliu sau sediu profesional previzut de art.
229 alin. (2) lit. b) din noul Cod penal constituie o circumstanta agravanta noud care
se aplicd in situatia in care faptuitorul, pentru a ajunge la bunul pe care urmeazs si-l
sustragd, patrunde in domiciliul sau sediul profesional al unei persoane.

Reglementarea expresd a acestei circumstante agravante reprezintd o solu-
tionare pe cale legislativa a controverselor si solutiilor judiciare diferite care au
existat, de-a lungul timpului, in materia furtului savarsit dintr-o locuinta. Prin
aceastd reglementare, furtul sivarsit in aceastd modalitate agravata devine o
infractiune complexa care absoarbe in continutul sdu fie infractiunea de violare de
domiciliu, fie infractiunea de violarea a sediului profesional, dupa caz. Reglemen-
tarea circumstantei agravate are in vedere si incriminarea in noul Cod penal a
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infractiunii de violare a sediului profesional pentru a acoperi toate situatiile in
care, pentru sivarsirea furtului, are loc patrunderea in domiciliul unei persoane
fizice sau in sediul unei persoane juridice sau fizice.

Prin prevederea acestei circumstante agravante se urmdreste si unificarea
practicii Tn materie care a cunoscut solutii potrivit cirora numai furtul savarsit
prin efractie absorbea violarea de domiciliu sau, dimpotriva, intra in concurs cu
aceasta infractiune.

Concluzii

in concluzie, obiectivele propuse in momentul redactirii noului Cod penal, in
sensul imprimarii unei tendinte mai putin represive in materia regimului sanctio-
nator, al eliminarii suprapunerilor de reglementare si al sistematizarii sunt
ilustrate si in materia infractiunilor contra patrimoniului, si in cazul infractiunii
de furt ce a fost supusa analizei.

Desi este doar de 3 ani in vigoare, noul Cod penal a suferit deja modificari in
iulie 2016, iar legea de modificare a vizat tocmai cresterea sanctiunilor. Astfel, in
materia furtului a fost reintrodusd agravanta furtului care produce consecinte
deosebit de grave, situatie in care limitele speciale ale pedepsei se majoreaza cu
jumatate. Acesta este deja un semnal ca legiuitorul roman ramane fidel solutiei
prin care a fost modificat succesiv vechiul Cod penal, iar cresterea sanctiunilor
facute separat pentru anumite infractiuni sau grupuri de infractiuni nu va face
altceva decat sa creeze aceleasi dezechilibre intélnite si in vechea reglementare.
Astfel de interventii vor anula in final orientarea initiala a noului Cod penal catre
o politica penald mai blanda.
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I Summary

The purpose of environmental protection strategies, concepts and tools used are
aimed at maintaining the quality of human health and quality across all specific
values of nature. In a society that develops technologically with giant strides, it is a
challenge to be able to keep a balance between economic development, human
society and the environment. One way of maintaining it are the regulatory acts on
environmental protection which establish a number of technical and technological
parameters of operation, controls the activity impact on the environment and ensure
compliance with rules on environmental protection.

IKeywords: regulatory acts, environmental agreement, environmental permit,

integrated environmental permit, environmental approvals, environmental balance sheet.

1. Privire general3 asupra sistemului procedural

ldeea de drept al omului la un mediu sinatos face parte din acele drepturi care
alcituiesc a treia generatie de drepturi ale omului si nu este diferit de dreptul la pace,
dreptul la o dezvoltare armonioasa a culturilor sau alte drepturi care, desi cu un conti-
nut oarecum abstract si complex, contribuie la ceea ce poate fi numit ,statul de drept”™.
Nu este de ajuns, ins3, ca acest drept sa fie cuprins in normele cardinale ale
unei tari, pentru cd o Constitutie’ cuprinde norme-principii cu caracter diriguitor,

' MS. Ticu, Repere ale unei filosofii juridice a statului de drept vol. ,Administratia publici
si statul de drept”, Ed. Universul Juridic, Bucuresti, anul 2016, p. 87.

* Pentru o privire generald asupra regimului juridic al dreptului omului la un mediu sinitos,
a se vedea M. Diaconu, Dreptul la mediu sinitos in constitutile unor tiri ale Uniunii
Europene, Revista de Stiinte Juridice nr. 4/2006, Ed. Themis, Craiova, pp. 96-102 si AB. llie, The
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ci acesta trebuie si se regdseascd transpus in norme de aplicare care definesc
procedurile prin care impactul asupra mediului s3 fie limitat.
Asa cum se arata in doctrina®, pentru a preveni sau limita impactul adus me-

diului de activitdtile umane, una dintre tehnicile moderne este aceea de a obtine o
autorizare speciald prealabild pentru anumite activitati care pot prezenta un risc de
poluare pentru mediu.

Conform legislatiei in vigoare, activititile economice si sociale cu impact
asupra mediului sunt supuse unei proceduri tehnico-administrative de verificare a
efectelor acestor activitati asupra mediului inconjurator si a respectarii dreptului
constitutional la un mediu sanatos si echilibrat ecologic.

Cadrul general legislativ in Romania este asigurat de O.U.G. nr. 195/2005 (le-
gea-cadru a mediului) cu modificarile ulterioare, Legea nr. 278 din 24 octombrie
2013 privind emisiile industriale, H.G. nr. 445 din 8 aprilie 2009 privind evaluarea
impactului anumitor proiecte publice si private asupra mediului, Ordinul nr. 135
din 10 februarie 2010 privind aprobarea Metodologiei de aplicare a evaluarii im-
pactului asupra mediului pentru proiecte publice si private, Ordinul nr. 1798 din
19 noiembrie 2007 pentru aprobarea Procedurii de emitere a autorizatiei de mediu si
Ordinul nr. 818 din 17 octombrie 2003 pentru aprobarea Procedurii de emitere a
autorizatiei integrate de mediu.

Publicul trebuie si fie parte a acestor procese decizionale, acesta trebuind
atat informat, cat si invitat sa participe la procesul decizional prin prezentarea
unor eventuale puncte de vedere/observatii. Mai mult, publicul are dreptul de a
contesta si ataca prin procedura administrativ-contencioasa acele decizii pe care
le considera nelegale sau ca nefiind in avantajul populatiei si al mediului.

2. Mijloacele procedurale de constatare a
conformitatii activitatilor cu dispozitiile legale
Mijloacele procedurale de constatare a conformititii activititilor
cu dispozitiile legale privind protectia mediului sunt avizele,
autorizatiile si acordurile de mediu.

§1. Acordul de mediu. Proiectele care pot avea efecte semnificative asupra
mediului fac obiectul unei soficitari de aprobare de dezvoltare si a unei evaluari a
impactului  lor asupra mediului* inaintea emiterii acestei aprobari, aceasta

Right to a Healthy Environment — between a Basic Human Right and a Policy of Form without
Substance, Revista de Stiinte Politice nr. 52/2016, pp. 14-24.

3 M. Dutu, A. Dutu, Dreptu/ Mediului, ed. a 4-a, Ed. C.H. Beck, Bucuresti, 2014, p. 178.

4 Anexa 1 a H.G. nr. 455/2009 cuprinde Lista proiecte]or supuse evaluarii impactului asupra
mediului, iar Anexa 1l cuprinde Lista proiectelor pentru care trebuie stabilitd necesitatea efectudrii
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realizandu-se conform H.G. nr. 445 din 8 aprilie 2009 privind evaluarea impac-
tului anumitor proiecte publice si private asupra mediuluP si Ordinului nr. 135

din 10 februarie 2010 privind aprobarea Metodologiei de aplicare a evaluarii im-
pactului asupra mediului pentru proiecte publice si private®.

Acordul de mediu este decizia autoritatii competente care da dreptul titularului
de proiect sa realizeze proiectul’, fiind actul administrativ emis de autoritatea com-
petentd pentru protectia mediului (ACPM), prin care sunt stabilite conditiile si,
dupa caz, masurile pentru protectia mediului care trebuie respectate in cazul reali-
zarii unui proiect.

Titularul de proiect, care poate fi atat persoana fizica, cat si persoana juridica,
este solicitantul aprobarii de dezvoltare pentru un proiect privat sau autoritatea
publica care initiaza un proiect.

Autoritdtile competente pentru aplicarea procedurilor sunt, dupa caz, autori-
tatile publice care emit, potrivit competentelor legale, aprobari de dezvoltare, precum
si autorititile publice pentru protectia mediului, respectiv autoritatea publica cen-
trald, Agentia Nationalad pentru Protectia Mediului, cele teritoriale pentru protectia
mediului si Administratia Rezervatiei Biosferei ,Delta Dunarii”.

Evaluarea impactului asupra mediului si evaluarea adecvata stabilesc cadrul unei
abordari integrate prin informarea si consultarea tuturor autoritatilor cu responsa-
bilitati in domeniul protectiei mediului si participarea acestora in cadrul unei comisii
de analizd tehnicd (CAT) organizate la nivelul judetului unde se afla amplasamentul
proiectului sau, dupa caz, la nivel central pentru proiectele aflate in competenta
autoritatii publice centrale pentru protectia mediului [art. 2 alin. (2) - Metodologia
cuprinsa in Ordinul nr. 135/2010].

Evaluarea impactului asupra mediului identifici, descrie si evalueaza in mod
corespunzator si pentru fiecare caz, in conformitate cu prevederile H.G. nr. 445/2009,
efectele directe si indirecte ale unui proiect asupra urmatorilor factori: a) fiinte
umane, faunga si flord; b) sol, ap3, aer, clima si peisaj; ¢) bunuri materiale si patrimo-
niu cultural; d) interactiunea dintre factorii prevazuti la lit. a), b) si ¢) ale art. 5 din

H.G. nr. 445/2009.

evaludrii impactului asupra mediului. De asemenea, sunt previzute expres, la art. 8, acele proiecte
care sunt exceptate de la aceastd proceduri.

3 Publicats in M. Of. nr. 481 din 13 iulie 2009 si modificats prin H.G. nr. 17 din 11 ianuarie 2012
pentru modificarea si completarea H.G. nr. 445/2009 privind evaluarea impactului anumitor proiecte
publice si private asupra mediului (M. Of. nr. 48 din 20 ianuarie 2012).

6 Publicat in M. Of. nr. 274 din 27 aprilie 2010.

7 Proiectul reprezinta - n ?n’;e]esu] art. 2 din H.G. nr. 445/2009 - executarea lucrarilor de
constructii sau a altor instalatii ori lucrari; alte interventii asupra cadrului natural si peisajului,
inclusiv cele care implici exploatarea resurselor minerale.
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Procedura de evaluare a impactului asupra mediului este parte integranti din
procedura de emitere a aprobarii de dezvoltare®.

Aceasta procedura se realizeaza in etape, dupa cum urmeaza: a) etapa de inca-
drare a proiectului in procedura de evaluare a impactului asupra mediului; b) etapa
de definire a domeniului evaluarii si de realizare a raportului privind impactul
asupra mediului; ¢) etapa de analizd a calitatii raportului privind impactul asupra
mediului.

Debutul procedurii are loc prin depunerea de catre titular a unei notificari adre-
sata autoritatilor publice pentru protectia mediului® privind intentia de realizare a
proiectului. Acestea pot decide ca este necesar ca titularul s3 depund un memoriu de
prezentare, caz in care acesta va contine o descriere mai detaliata a proiectului®.

Cu privire la etapa de incadrare a proiectului, titularului i se solicita informatii
privind proiectul si impactul acestuia asupra mediului, acesta avand obligatia de a
furniza un raport privind impactul asupra mediului, care va cuprinde informatiile
prevazute in Anexa IV din H.G. nr. 445/2000.

in urma parcurgerii acestei etape in procedurile de evaluare a impactului asupra
mediului si ale evaludrii adecvate, ACPM decide, dupa caz: a) efectuarea evaluarii
impactului asupra mediului cu/fard realizarea evaluarii adecvate; b) efectuarea eva-
ludrii adecvate; ¢) continuarea procedurii privind emiterea aprobarii de dezvoltare.
Publicul interesat poate inainta comentarii/observatii la proiectul deciziei etapei de
incadrare in termen de 5 zile de la data publicarii anuntului.

Ulterior, in etapa de definire a domeniului evaludrii si de realizare a rapor-
tului privind impactul asupra mediului, in cazul primelor doua variante de mai
sus, ACPM transmite titularului un indrumar (care este public spre informare)
privind problemele de mediu care trebuie analizate in raportul privind impactul
asupra mediului si in studiul de evaluare adecvats, dupi caz, tinand cont si de propu-
nerile justificate ale publicului. Titularul proiectului depune la ACPM raportul privind
impactul asupra mediului, care, impreuna cu studiul de evaluare adecvata si
raportul de securitate, sunt realizate doar de citre persoane fizice sau juridice care
au acest drept conform legii.

Ultima etapd de analizi a calititii raportului privind impactul asupra
mediului, priveste participarea publicului si finalizarea procedurii. Raportul

8 Pentru analiza unui caz practic privind procedurile necesare de protectia mediului, a se vedea
AB. lie, Mining Procedures and Environmental Protection in Romania. Between Economical Benefits
and Sustainable Development, Journal of Advanced Research in Law and Economics nr. 2/2011, 1ISSN:
2068-696X, http://www.asers.eu/journals/jarle.html, Bucuresti, Romania, vol. 1, pp. 115-119.

® Competentele pentru parcurgerea etapelor evaluarii impactului asupra mediului sunt stabilite
diferitelor autorititi in functie de importanta si impactul proiectului, conform art. 6 din Metodologie.

' Continutul-cadru al memoriului de prezentare a proiectului este stabilit de metodologia de
aplicare a evaludrii impactului asupra mediului, previzuts la art. 30, in cadrul procedurilor de
evaluare adecvatd specificd pentru ariile naturale protejate si alte proiecte previzute expres.
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n

trebuie supus comentariilor publicului" in sedintd publici. Ca urmare a acestei
proceduri, dacd in 60 de minute de la ora anuntatd pentru inceperea sedintei cu
publicul nu se prezintd nimeni, aceasta se declard inchisd; daci existd public
interesat, acesta poate depune comentarii/opinii/observatii. Ambele situatii se
consemneaza de citre ACPM intr-un proces-verbal/minuta.

in termen de 20 de zile de la sedinti, ACPM analizeaza pozitia publicului
interesat si, dacd este cazul, transmite titularului un formular pentru prezentarea
solutiilor de rezolvare a problemelor semnalate de publicul interesat. Conform art. 23
din Metodologie, dupa primirea de la titularul proiectului a raspunsurilor la obser-
vatiile publicului, ACPM desfasoara activititile de analizi a documentatiei si comunics,
in scris, titularului proiectului fie necesitatea completarii/modificarii raportului
privind impactul asupra mediului si/sau a raportului de securitate sau, dupa caz,
respingerea motivatd a acestuia/acestora, fie decide emiterea acordului de mediu
sau respingerea solicitdrii acestuia.

Titularul proiectului are obligatia s informeze publicul asupra emiterii acordului
de mediu sau a deciziei de respingere a acestuia. Observatiile se primesc in termen
de 5 zile de la informare, iar daci sunt pertinente si se justificd aprofundarea
evaluarii si solicitarea de noi informatii sau investigatii suplimentare, ACPM decide
reluarea procedurii de la etapa solicitarii acestor informatii.

§.2 Autorizatia de mediu este actul administrativ emis de autoritatea compe-
tentd pentru protectia mediului prin care sunt stabilite conditiile si/sau parametrii
de functionare a unei activitati existente sau a unei activitati noi cu posibil impact
semnificativ asupra mediului, obligatoriu la punerea in functiune”. Conform O.U.G.
nr. 195/2005, desfasurarea activitatilor existente, precum si inceperea activitatilor
noi cu posibil impact semnificativ asupra mediului, se realizeaza numai in baza
autorizatiei/autorizatiei integrate de mediu, functionarea fara autorizatie de mediu
fiind interzisa pentru aceste activitati.

Procedura privind autorizatia de mediu este prevazuta in Ordinul nr. 1798
din 19 noiembrie 2007 pentru aprobarea Procedurii de emitere a autorizatiei de
mediif3, aceasta reglementand conditiile de solicitare, de emitere si de revizuire a

" Public - una sau mai multe persoane fizice sau juridice si, in concordantd cu legislatia ori cu
practica na’,cionalé, asocia’gii]e, organiza’gii]e sau grupuri]e acestora (O.U.G. nr. 195/2005); orice
persoand fizicd sau juridics, indiferent de forma de constituire a acesteia (Legea nr. 278/2013);
organizatiile neguvernamentale care promoveazi protectia mediului si care indeplinesc conditiile
cerute de legislatia national3 sunt si ele considerate ca fiind public interesat.

2 Pentru un punct de vedere privind categoriile de autorizatii de mediu si diferentele intre ele,
a se vedea M. Dutu, A. Dutu, Dreptul Mediului, ed. a 4-a, Ed. CH. Beck, Bucuresti, 2014, p. 183.

3 Ordinul 1789/2007 con’ginénd procedura a fost pub]icat in M. Of. nr. 808 din 27 noiembrie 2007,
procedura fiind modificatd de Ordinul nr. 3839 din 9 noiembrie 2012 pentru modificarea si com-
pletarea Procedurii de emitere a autorizatiei de mediu, aprobatd prin Ordinul ministrului mediului si
dezvoltarii durabile nr. 1798/2007.
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autorizatiei de mediu. Activititile pentru care se aplica prevederile procedurii sunt
prevazute in Anexa nr. 1 a acesteia.

Autoritatea competentd pentru derularea procedurii de emitere a autorizatiei
de mediu (ACPM) este, dupd caz, autoritatea publica centrald pentru protectia
mediului (APCPM), Agentia Nationald pentru Protectia Mediului (ANPM) sau
autoritatea publicd teritoriald pentru protectia mediului (ATPM™).

Cand se solicita o autorizatie de mediu sau, dupa caz, o noua autorizatie, cu
minimum 45 de zile Tnainte de expirarea unei autorizatii de mediu existente, titularul
activitatii (solicitantul) este obligat s3 depuna la ACPM un dosar cuprinzand docu-
mentatia-cadru specifica procedurii.

in cazul in care e vorba de activititi noi, pentru care a fost emis acordul de
mediu, ACPM, dupa derularea etapelor procedurale, face publicd decizia de emitere a
autorizatiei de mediu, precum si programul de consultare a documentelor care au
stat la baza acesteia, prin afisare la sediul propriu si postare pe pagina proprie de
internet.

Pentru activitdtile existente, in termen de 20 de zile lucrtoare de la data depu-
nerii solicitarii, ACPM intocmeste un indrumar cu problemele rezultate din analiza
initiald a documentatiei, lista autorizatiilor/avizelor necesare emise de alte autoritati,
si stabileste necesitatea efectudrii bilantului de mediu. Conform art. 11, raportul cu
concluziile bilantului de mediu se supune dezbaterii publice®. ACPM, impreuna cu
titularul activitatii si cu CAT, analizeaza raportul cu concluziile bilantului de mediu si
concluziile dezbaterii publice si stabileste dacd emite autorizatia de mediu cu sau fara
respectarea unui program pentru conformare. Termenul de eliberare a acesteia este
de maximum 90 de zile lucritoare de la data depunerii documentatiei complete [art. 10
alin. (1) din Procedura].

ACPM face publica decizia de emitere a autorizatiei de mediu, la sediul pro-
priu si postare pe pagina proprie de internet, aceasta putdnd fi contestata in
termen de 30 de zile lucritoare de la data afisdrii. La expirarea termenului, ACPM
elibereaza autorizatia de mediu dacd nu sunt contestatii.

Ori de cate ori existd o schimbare de fond a datelor care au stat la baza
emiterii, este necesara revizuirea autorizatiei de mediu. ACPM emite o autorizatie
de mediu revizuita, pe baza notificarii titularului activitatii, incluzand acele date
care s-au modificat, sau decide reluarea procedurii de emitere a unei noi autori-
zatii de mediu. Tn cazul in care se realizeazd revizuirea, se pistreazd numairul si
data autorizatiei de mediu supuse revizuirii. Termenul de valabilitate al acesteia
este pana la expirarea duratei de valabilitate a autorizatiei de mediu initiale supuse

revizuirii.

' ATPM este agentia judeteand pentru protectia mediului sau Administratia Rezervatiei
Biosferei ,Delta Dunarii”.
"5 Dezbaterea publici se realizeazi in conformitate cu procedura previzutd in Anexa nr. 3.
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Daca se schimba titularul activitdtii, continutul programului pentru confor-

mare se reface, specificindu-se sursa de finantare si responsabilitatea, dacd este
o . . AT . .

necesar, iar in cazul in care titularul autorizatiei isi schimbd denumirea si/sau

forma juridicd de organizare, autorizatia de mediu se transferd pentru noul titular
sau pentru noua denumire a societatii dacd se face dovada ca activitatile se des-
fasoard in aceleasi conditii pentru care aceasta a fost emisa.

§.3 Autorizatia integrati de mediu. Cadrul legal privind aceastd autorizatie este
asigurat de Ordinul nr. 818 din 17 octombrie 2003 pentru aprobarea Procedurii de
emitere a autorizatiei integrate de medid® si Legea nr. 278 din 24 octombrie 20i3
privind emisiile industriale.

Aceasta este actul administrativ emis de ACPM, cu informarea prealabils a
Agentiei Nationale pentru Protectia Mediului, care acordd dreptul de a exploata in
totalitate sau n parte o insta]a’gie, N anumite condiyii, care sa garanteze ca insta-
latia corespunde prevederilor privind prevenirea si controlul integrat al poluarii”.

Functionarea fara autorizatie integrata de mediu este interzisa pentru activi-
tatile supuse legislatiei privind prevenirea si controlul integrat al poluarii, iar
autorizatia poate fi emisd pentru una sau mai multe instalatii ori parti ale acesteia
situate pe acelasi amplasament si exploatate de acelasi operator.

Autoritatea judeteand pentru protectia mediului (AJPM) stabileste masurile si
conditiile de emitere a autorizatiei integrate de mediu pentru activitatile/insta-
latiile existente, dupa evaluarea conditiilor de operare care nu respectd prevederile
Legii nr. 278/2013, pe baza proiectului de plan de actiuni aprobat. Pentru
activitatile/instalatiile noi sau pentru cele existente care au suferit modificari
substantiale, titularul activitatii/instalatiei are obligatia sa obting, inca din etapa de
proiectare, acordul de mediu pentru toate activitatile/instalatiile previazute in
Legea nr. 278/2013, punerea in functiune a acestora avand loc numai dupa
obtinerea autorizatiei integrate de mediu.

' Ordinul nr. 818/2003 a fost publicat in M. Of. nr. 800 din 13 noiembrie 2003, iar
Procedura de emitere a autorizatiei integrate de mediu a fost modificatd prin Ordinul nr. 3970
din 3 decembrie 2012 pentru modificarea si completarea Procedurii de emitere a autorizatiei
integrate de mediu, aprobatd prin Ordinul ministrului agriculturii, padurilor, apelor si mediului
nr. 818/2003, Ordinul nr. 158 din 15 noiembrie 2005 pentru modificarea si completarea anexei la
Ordinul ministrului agriculturii, padurilor, apelor si mediului nr. 818/2003 pentru aprobarea
Procedurii de emitere a autorizatiei integrate de mediu si Legea nr. 278 din 24 octombrie 2013
privind emisiile industriale.

7 fn Legea nr. 278/2013 se defineste autorizatia - actul administrativ emis de autorititile
competente de mediu care permite unei instalatii, unei instalatii de ardere, unei instalatii de
incinerare a deseurilor sau unei instalatii de coincinerare a deseurilor s3 functioneze in totalitate sau
in parte, in conditii care si garanteze c3 instalatia respectd prevederile legii, si se precizeazi c3i
autorizatia integratd de mediu este necesara pentru activitatile prevazute in Anexa 1.



ADRIAN-BARBU ILIE 121

Implicarea autoritdtilor la procedura de emitere a autorizatiei integrate de
mediu se realizeaza in cadrul Colectivului de analiza tehnica (CAT), organizat la
nivelul judetului unde se afls amplasamentul activitatii/instalatiei.

Pentru a obtine autorizatia integrata de mediu, titularii activitatilor/opera-
torii’® au obligatia s3 depuna la sediul AJPM documentele necesare, conform legii.
Toate documentele de sustinere a solicitarii trec printr-o analizd preliminara si,
ulterior, se supun analizei detaliate a autorititii judetene pentru protectia me-
diului, in cadrul CAT. in situatia in care analiza documentatiei necesitd evaluarea
unui expert, CAT poate solicita un punct de vedere al grupului de experti in do-
meniul de activitate supus analizei.

Conform art. 15 din Procedurd, AJPM, in urma analizei detaliate, stabileste: a) fie
continuarea procedurii; b) fie respingerea solicitarii, in cazul in care documentele
de sustinere a solicitarii nu sunt corect intocmite — in acest caz, autoritatea este
obligatd, in termen de 10 zile lucritoare, sa instiinteze in scris titularul de
activitate/operatorul despre motivatia respingerii solicitarii, odata cu returnarea
documentelor depuse; ¢) fie completari pe baza raportului de analiza CAT, in cazul in
care nu se furnizeaza datele si informatiile necesare pentru luarea deciziei — in aceasta
situatie, titularul de activitate/operatorul este obligat sd transmita informatiile si
datele in termen de 30 de zile, in vederea continudrii procedurii, neincadrarea in
acest termen atragand respingerea documentatiei.

Depunerea solicitarii in vederea obtinerii autorizatiei integrate de mediu pen-
tru functionarea instalatiilor existente se realizeaza in conformitate cu prevederile
Legii nr. 278/2013, titularul de activitate/operatorul trebuind si intocmeascd un
proiect de plan de actiuni, care se ataseaza la documentele pentru solicitarea
autorizatiei integrate de mediu, in vederea aprobarii de catre ACPM, perioada de
valabilitate a autorizatiei integrate de mediu fiind cea de realizare a planului de
actiuni.

in termen de 15 zile lucritoare de la data acceptirii solicitarii, AJPM stabileste
componenta CAT, finalizeaza analiza si transmite titularului de activitate/operato-
rului raportul analizei, in termen de 10 zile de la data evaluarii solicitarii (art. 26
din Procedurs).

Conform art. 24 din Legea nr. 278/2013, ACPM, responsabild cu emiterea
autorizatiei integrate de mediu, asigurd cadrul necesar pentru participarea din
timp si in mod efectiv a publicului interesat la procedurile specifice privind
emiterea autorizatiilor integrate de mediu pentru instalatii noi sau pentru orice

'® Operator — orice persoani fizica sau juridici care exploateazi ori detine controlul total sau
partial asupra instalatiei ori a instalatiei de ardere sau a instalatiei de incinerare a deseurilor ori a
instalatiei de coincinerare a deseurilor sau, asa cum este previzut in legislatia nationals, cireia i s-a
delegat puterea economica decisiva asupra functionirii tehnice a instalatiei.



122 CONFERINTA BIENALA CRAIOVA 2015

modificare substantiald, precum si pentru actualizarea unei autorizatii integrate

de mediu sau a conditiilor de autorizare pentru o instalatie, potrivit prevederilor
art. 21 alin. (7) lit. a) din lege.

Astfel, cu aplicarea art. 46 din Procedura (cuprinsd in Ordinul nr. 818/2003),
ACPM asigura si garanteaza accesul liber la informatie al publicului® si participa-
rea acestuia la luarea deciziilor prin aducerea la cunostinta publica a tuturor cere-
rilor de autorizare; incunostintarea despre decizia luatd si publicarea de copii de
pe autorizatia eliberata.

Daca in termen de 30 de zile de la anuntul public de emitere a unei autoriza-
tii integrate de mediu nu apar observatii fundamentate din partea publicului,
AJPM emite autorizatia integrati de mediu. Dacd observatiile primite din partea
publicului justifica aprofundarea evaluarii, AJPM decide reluarea procedurii de la
etapa solicitarii acestor informatii.

ACPM are obligatia de a reexamina periodic si de a actualiza, daca este nece-
sar, conditiile de acordare a autorizatiei integrate de mediu.

Schimbarea modului de exploatare a instalatiei, prevazuta de titularul activita-
tii/operator, nu poate fi intreprinsa fara a se cere eliberarea acordului si/sau auto-
rizatiei integrate de mediu.

§4. Avizele de mediu. in legislatia noastrd, existd diferite tipuri de avize, de
principiu ele fiind actul administrativ emis de autoritatea competentd pentru pro-
tectia mediului, care confirma integrarea aspectelor privind protectia mediului in
planul sau programul supus adoptirii. in afard de avizul/ de mediu obisnuit, mai
avem avizul de mediu pentru produse de protectie a plantelor, respectiv pentru
autorizarea fngri,sé’mlhtelor, si avizul ,Natura 2000’

Solicitarea si obtinerea avizului de mediu sunt obligatorii pentru adoptarea
planurilor si programelor care pot avea efecte semnificative asupra mediului. Pla-
nurile de urbanism si amenajarea teritoriului’® se supun, de asemenea, procedurii
de evaluare de mediu, conform legislatiei in vigoare.

" Informatiile disponibile publicului sunt informatii fard caracter confidential, previzute de
Conventia privind accesul la informatie, participarea publicului la luarea deciziei si accesul la justitie
in probleme de mediu, semnati la Aarhus la 25 iunie 1998, ratificatd prin Legea nr. 86/2000 (art. 30
din Procedurs). Documentatia pentru sustinerea autorizatiei integrate de mediu, impreuna cu toate
datele relevante, cu exceptia celor care reprezinta secret de stat si informatii comerciale pentru care
se cere confidentialitate, trebuie s3 fie disponibile publicului pentru consultare la sediul autorititii
competente pentru protectia mediului sau la sediul primariei locale din zona in care se afli instalatia
(art. 49 din Procedurs).

* Pentru o privire detaliatd asupra etapelor necesare eliberdrii certificatului de urbanism, a se
vedea R. Bischin, Procedura eliberarii certificatul de urbanism, Revista de Stiinte ]uridice nr. 3/2008,
Ed. Universul Juridic, pp. 80-83.



ADRIAN-BARBU ILIE 125

Cadrul legislativ general este asigurat de O.U.G. nr. 195/2005 privind pro-
tectia mediului, iar cel specific, de H.G. nr. 1076 din 8 iulie 2004 privind stabilirea
procedurii de realizare a evaluarii de mediu pentru planuri si programé®.

Conform art. 7 din H.G. nr. 1076/2004, procedura de evaluare de mediu se

aplica de autoritdtile titulare de plan sau program in colaborare cu autorititile
competente pentru protectia mediului, cu consultarea autoritatilor publice centrale
sau locale de sanatate si cele interesate de efectele implementarii planurilor si
programelor, dupa caz, precum si a publicului, si se finalizeazd cu emiterea avizului
de mediu pentru planuri sau programe. Planurile si programele care nu necesitd
evaluare de mediu se supun procedurii de adoptare fard aviz de mediu.

Rezultatele evaludrii de mediu se prezinta intr-un raport de mediu® elaborat
de persoane autorizate. Acesta prezintd potentialele efecte semnificative asupra me-
diului ale implementarii planului sau programului, precum si posibilele alternative
rezonabile. Publicul isi poate exprima opinia asupra proiectului de plan sau de
program si asupra raportului de mediu. in termen de 5 zile de la finalizarea ra-
portului de mediu, titularul transmite proiectul de plan sau de program si raportul
de mediu ACPM, precum si altor autorititi competente in conditiile legii.

Decizia de emitere a avizului de mediu se ia in termen de 15 zile de la data
dezbaterii publice. Titularul este incunostintat in scris de decizie, care este publics,
iar in termen de 3 zile, acesta are obligatia de a o anunta in mass-media.

Avizul de mediu si acordul de mediu fsi pastreazd valabilitatea pe toata pe-
rioada punerii in aplicare a planului sau programului, respectiv proiectului®.

§5. Bilantul de mediu (BM) este lucrare elaborats de persoane fizice sau
juridice care au acest drept, potrivit legii, in scopul obtinerii autorizatiei de
mediu, refnnoirii acesteia, fie pentru stabilirea obligatiilor de mediu, fie pentru si-
tuatiile care implica schimbarea titularului activitdtii, incetarea activitatii, lichidarea
etc. Acesta contine elementele analizei tehnice prin care se obtin informatii
asupra cauzelor si consecintelor efectelor negative cumulate, anterioare, prezente
si anticipate ale activitatii, in vederea cuantificarii impactului de mediu efectiv de
pe un amplasament; in cazul in care se identifica un impact semnificativ, bilantul
se completeazd cu un studiu de evaluare a riscului.

' Aceasta transpune in legislatia noastra Directiva 2001/42/CE.

** Raport de mediu - parte a documentatiei planurilor sau programelor care identifici, descrie
si evalueazi efectele posibile semnificative asupra mediului, ale aplicrii acestora si alternativele sale
rationale, luand in considerare obiectivele si aria geografica aferents, conform legislatiei in vigoare.

* Despre emiterea avizelor de mediu si procedura administrativ-contencioasi, a se vedea
R. Bischin, Aviz de mediu. Zons costierd. Constructii, Anulare act administrativ. Recurs, Pandectele
Roméne nr. 3/201, Ed. Wolters Kluwer, Bucuresti, pp. 197-203.
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Cadrul legal general este stabilit de prevederile O.U.G. nr. 195/2005, iar cel
specific, de Ordinul nr. 184 din 21 septembrie 1997 pentru aprobarea Procedurii
de realizare a bilanturilor de mediu.

Conform art. 2 din Procedurs, exista trei tipuri de BM:

a) Bilant de mediu nivel 0 — fisd de verificare contindnd elemente caracteristice
activitatii si care ajuta la identificarea si stabilirea necesitatii efectudrii unui bilant de
mediu nivel 1 sau nivel 11 sau a unei evaludri a riscului. Acesta reprezinta cerinta

minima pentru situatiile in care, prin lege, este prevazutd necesitatea prezentarii unui
bilant de mediu.

b) Bilant de mediu nivel 1 — studiu de mediu constand din culegere de date si
documentare (fara prelevare de probe si fara analize de laborator privind factorii
de mediu), care include toate elementele analizei tehnice a aspectelor de mediu
pentru luarea unei decizii privind dimensionarea impactului de mediu potential
sau efectiv de pe un amplasament. Acesta trebuie si includd o analiza tehnici a
impactului de mediu, dupd cum se precizeaza in anexa A.2 a Procedurii cuprinse
n Ordinul nr. 184/1997.

c) Bilant de mediu nivel 11 — investigatii asupra unui amplasament, efectuate
in cadrul unui bilant de mediu, pentru a cuantifica dimensiunea poludrii prin
prelevari de probe si analize fizice, chimice sau biologice ale factorilor de mediu.
Se realizeaza daca un bilant de mediu nivel 1 relevd o poluare potential semnifi-
cativa a unui amplasament, putand fi executat in acelasi timp cu bilantul de mediu
nivel 1, daca amplasamentul prezinta o poluare potential semnificativa.

Cele trei tipuri de BM (nivel 0, 1 si 11) nu se exclud reciproc si pot fi efectuate
consecutiv sau concomitent, conform prevederilor legale.

Cu privire la angajarea evaludrii riscului®®, aceasta se realizeaza n
urmatoarele conditii: a) evaluarea riscului va fi solicitata de catre autoritatea de
mediu competentd atunci cand s-a dovedit ca existd o poluare semnificativd pe un
amplasament; b) cand este necesara o evaluare a riscului, autoritatea de mediu
competenta va informa in scris titularul asupra acestei necesitati si va stabili
domeniul specific si detaliile evaluarii riscului.

§6. Alte proceduri si termene privind actele de reglementare. Autorizatia de
mediu este, ca reguld, valabild 5 ani, iar autorizatia integratd de mediu este vala-
bild 10 ani®.

?* Evaluarea riscului — lucrare elaborats de persoane fizice sau juridice care au acest drept, potri-
vit legii, prin care se realizeaza analiza probabilitatii si gravitatii principalelor componente ale impac-
tului asupra mediului si se stabileste necesitatea masurilor de prevenire, interventie si/sau remediere.

* Prin exceptie de la aceste prevederi, autorizatile de mediu emise cu program pentru
conformare sunt valabile pe toatd perioada derulirii programului, dar nu mai mult de 60 de zile de
la data scadentd de realizare a ultimei masuri din programul respectiv.
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Acordul de mediu, autorizatia de mediu si autorizatia integrata de mediu se
suspendd de citre autoritatea emitentd pentru nerespectarea prevederilor aces-
tora, dupa o notificare prealabild prin care se poate acorda un termen de cel mult

60 de zile pentru indeplinirea obligatiilor. Suspendarea se mentine pana la elimi-
narea cauzelor, dar nu mai mult de 6 luni. Pe perioada suspendarii, desfisurarea
proiectului sau a activitatii este interzisa [art. 17 alin. (3) din O.U.G. nr. 195/2005].
in cazul in care nu s-au indeplinit conditiile stabilite prin actul de suspendare,
ACPM va dispune, dupa expirarea termenului de suspendare, anularea acordului
de mediu sau autorizatiei/autorizatiei integrate de mediu, dupa caz. Dispozitiile de
suspendare si, implicit, de incetare a desfasurarii proiectului sau activitatii sunt
executorii de drept.

Litigiile generate de emiterea, revizuirea, suspendarea sau anularea actelor de
reglementare se solutioneaza de instantele de contencios administrativ competente.

Accesul publicului la informatie se realizeaza cu respectarea prevederilor din
H.G. nr. 878/2005 privind accesul publicului la informatia privind mediul*®. Orice
solicitant care considerd ca cererea sa pentru furnizarea unor informatii privind
mediul a fost respinsi nejustificat, partial sau in totalitate, a fost ignoratd ori
rezolvatd cu un raspuns necorespunzator din partea unei autoritati publice sau ca
nu au fost respectate prevederile privind solicitarea si furnizarea informatiei
privind mediul, se poate adresa cu plangere prealabila conducitorului respectivei
autoritati publice, solicitind reconsiderarea actelor sau omisiunilor. Plangerea
prealabild se solutioneaza potrivit dispozitiilor din Legea contenciosului adminis-
trativ nr. 554/2004 cu modificarile si completirile ulterioare si este scutitd de
plata taxei de timbru. Solicitantul care se considerd lezat intr-un drept al siu
prevazut de H.G. nr. 878/2005 sau care nu a primit raspuns la plangerea sa pre-
alabils in termenul legal stabilit poate depune o cerere la instanta de contencios
administrativ competents, unde sunt examinate actele sau omisiunile autoritatii
publice in cauzi, solutionarea cererii faicandu-se tot in conformitate cu dispozitiile
Legii nr. 554/2004. Hotararile judecitoresti definitive si irevocabile prin care s-au
admis actiunile formulate potrivit dispozitiilor Legii nr. 554/2004 constituie titluri
executorii impotriva autoritatii publice care detine informatia privind mediul.

De asemenea, Legea nr. 278/2013 privind emisiile industriale prevede la art. 25 ca
orice persoand care face parte din publicul interesat si care are un interes legitim
sau se considerd lezatd intr-un drept al sdu se poate adresa instantei de conten-
cios administrativ competente pentru a contesta, din punct de vedere procedural
sau substantial, deciziile, actele sau omisiunile care fac obiectul participarii

* Cadrul general privind accesul publicului este stabilit de Legea nr. 86 din 10 mai 2000
pentru ratificarea Conventiei privind accesul la informatie, participarea publicului la luarea deciziei si
accesul la justitie in probleme de mediu, semnata la Aarhus la 25 iunie 1998.
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publicului prevazute de aceasta lege, cu respectarea prevederilor Legii
contenciosului administrativ nr. 554/2004, cu modificarile si completarile ulte-
rioare, si fara a aduce atingere altor prevederi legale. Aceste prevederi nu exclud

cdile de atac prealabile in fata unei autoritdti administrative, printr-o procedura
gratuitd, rapida, echitabild si corectd. Este obligatoriu ca deciziile autoritatii
competente pentru protectia mediului responsabile cu emiterea autorizatiei
integrate de mediu/autorizatiei de mediu sd cuprinda prevederi referitoare la caile
de atac administrative si judiciare.

3. Concluzii

Asa cum reiese din textele legii, decizia autoritatii competente in ceea ce
priveste actele de reglementare trebuie si fie intotdeauna express, neputand fi
taciti. In Romania este in vigoare un act normativ privind aprobarea tacits, O.U.G.
nr. 27/2003 privind procedura aprobarii tacite”, care se aplica tuturor autoriza-
tillor emise de autorititile administratiei publice, cu exceptia celor din domeniul
activitatilor nucleare, a celor privind regimul armelor de foc, munitiilor si explozi-
bililor, regimul drogurilor, precum si a autorizatiilor din domeniul sigurantei
nationale, astfel c3 actele de reglementare din domeniul protectiei mediului ar trebui
sa cada, teoretic, sub incidenta normelor acesteia. Totusi, desi nu sunt exceptate
expres, reiese fard tiagada din specificul procedurii de emitere ca decizia trebuie s3
fie expresd. In primul rand, informarea si implicarea publicului in toate etapele
procedurale este un element indispensabil legalititii acestor acte. in al doilea rand,
studiul de impact asupra mediului, bilantul de mediu, raportul de amplasament
s.a. sunt realizate numai de citre persoane fizice sau juridice independente, si nu
de autoritatile administrative, lipsa lor ducand la imposibilitatea de a emite actul
de reglementare respectiv.

Desi formularea din actele normative anterioare actualei legislatii cu privire la
actele de reglementare era de acte tehnico-juridice, actualele norme le definesc ca
fiind acte administrative. Aceastd catalogare este evident corectd si prin prisma
continutului lor, deoarece ele cuprind conditii, parametri si norme tehnice care
sunt supuse sistemului de verificare si sanctionare juridico-administrativ®®. Ele nu
constituie o simpl3 insiruire de norme tehnice care trebuie bifate, ci au la bazi o
procedurd complexd, care include mai multe aspecte: tehnice — privind procedu-
rile de evaluare a impactului asupra mediului, de publicitate — privind informarea,
consultarea si participarea publicului la luarea deciziilor si de justitie — privind
accesul publicului la justitie, inclusiv al organizatiilor neguvernamentale.

?7 Aceasta a fost modificata si aprobaté de Legea nr. 486/2003.
*® M. Dutu, Tratat de dreptul mediului, ed. a 3-a, Ed. C.H. Beck, Bucuresti, 2007, p. 435.



ADRIAN-BARBU ILIE 127

Nu putem s3 nu observam, la final, tendinta de uniformizare care are loc la
nivelul U.E. prin transpunerea in legislatia internd a normelor europene, asigu-

randu-se astfel un cadru concurential egal intre state si o protectie eficientd
comuna la nivelul Uniunii Europene. Din nefericire, lipsa unei codificari de mediu
in Romania ingreuneaza procesul de preventie ecologicd, titularii de proiect si
operatorii avand de respectat o legislatie complexa si neunitard, statul trebuind s3
s A . R A
isi asume un rol mai activ, atat in procesul de informare a publicului interesat, cat
si in incurajarea si sprijinirea organizatiilor neguvernamentale cu rol in protectia
mediului.
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I Summary

The first part of the paper presents 7 to 9 archaic legal terms that could be
identified in 43 legal papers. Each word is explained through a brief definition,
followed by a citation containing it. In the second part, the words are analysed
according to the date of their first historical mention and to the etymology.
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1. Precizéri prealabile

intr-un articol precedent' am prezentat 77 de termeni juridici arhaici neinclusi in
Dictionarul — tezaur al limbii roméne. Continudm studiul nostru prin prezentarea
altor 79 de termeni, dupa o metodologie schimbata, mai adecvata proﬁlu]m juridic al
revistei. In acest sens, fiecare cuvant este exphcat printr-un sinonim modern sau
prmtr—o definitie scurtd, urmata de un citat in care se regdseste respectivul cuvént si,
in paranteza, indicarea sursei din care a fost excerptat cuvantul. in partea a doua, am
clasificat cuvintele, dupa criteriul primei atestari, in patru grupe [a) cuvinte atestate
in a doua jumaitate a secolului al XVIll-lea; b) cuvinte atestate in prima jumatate a
secolului al XIX-lea; ¢) cuvinte atestate in a doua jumatate a secolului al XIX-lea;
d) cuvinte atestate in prima jumatate a secolului al XX-lea] si le-am comentat in func-
tie de etimologia fiecirui cuvant. Tn final este expusi bibliografia din care au fost
excerptati cei 79 de termeni juridici arhaici, bibliografie ce cuprinde 43 de titluri, din
care 30 lucrari de doctring (drept civil, drept comercial, drept penal, drept roman,
teoria dreptului, inclusiv istorie a dreptului), 7 culegeri de jurisprudents si acte juri-
dice si 6 culegeri de legislatie.

A

' T. Sambrian, Arhaisme juridice neincluse in Diqtionam/ Limbii Roméne Literele A — F, in
Arhivele Olteniei nr. 29/2015, pp. 291-306.



TEODOR SAMBRIAN 129

2. Termeni juridici arhaici

Geremetisit (adj.) 1. Amendat. 2. Siluit, oprimat. Dar apoi in anii trecuti..
geremetisiti de catrd zapciili] lor, cu chip ca si-i scape sa nu dea danie, au ramas
cu totul fird de nadejde si temindu-se ca nu cumva si cadi si ei in robie pe /a
boieri, au fugit de aici in Cordonul Nemtesc... si din pricina aceasta pre putin tigani
au remas aici in tard (PERETZ. 1931:71). Ghedic (subst. neut. s. n.) Drept real de
folosinta indelungata asupra unui imobil. Exploatarea rurali se face mai mult cu
tarani dependenti si cu robi, iar cea urband.. prin embatic sau bezman (super-
ficie, iar in secolul al XVill-lea prin ghedic) - (CRONT, FLOCA, GEORGESCU et.
al. 1980:538). Cunoscut sub aceasta denumire (var. batic), iar in secolul al XVill-lea si
sub aceea de ghedic, mar ales in T. Rom., unde i se spunea si sadire (emfiteuza) si
clidire (superficie) - (CONSTANTINESCU, CONSTANTINIU, GEORGESCU et. al.
1988:183). Girarisi (vb. tranz.) A gira. Cambiile proprii, care se girarisesc de la
piatd in piata (COD CALIMACH 1958:671). Gratuitamente (adv.). Cu titlu gratuit.
Atdt membrii in activitate, cat si suplinintii vor lucra gratuitamente (Decretul nr.
576 din 10 aprilie 1868, ap. BUJOREANU, 1873:1930). Asadar, eredele beneficiar
este tinut a administra gratuitamente succesiunea sau partea sa de mostenire
(ERACLIDE, 11 1873:126). Grefierie (s. £). Serviciu al unei instante judecatoresti in
care lucreaza grefierii. Apelul se va introduce printr-o simpld cerere inscrisa la
grefieria tribunalului si facutd de apelant in persoana sau prin procurator (art. 1l
alin. 2, Lege pentru alegerea consiliilor comunale din 15 iunie 1886, ap. HAMANGIU,
1, 1907:796). Hiclenit (s. m.). Tradator. Initial, era pradalic... bunul imobil asupra
caruia s-a exercitat pedeapsa distrugerii materiale a mijloacelor de impotrivire /a
rezistentd, intrucdt apartinuse unui hiclenit fati de domnie (CRONT, FLOCA,
GEORGESCU et. al. 1980:520). Homagiu (s. n.). Pedeapsd pecuniard aplicatd in
evul mediu in Transilvania pentru omucidere. Homagiul cetatenilor oraselor libere
era echivalent cu al nobililor (CRONT, FLOCA, GEORGESCU et. al. 1980:482).
Hrisis (subst. neut,) 1. Drept de uzufruct. 2. Drept de folosire. 3. intrebuintare.
Dar pentru analogon... are dreptate a avea numai tin hrisis in citi vreme vor
sddea inpreund in case (POTRA 1982:300). Jbovnicie (subst. fem.) Concubinaj.
Cuscria nu poate sd resulte decit din casatorie, ear niciodata din ibovnicie (ALE-
XANDRESCO, 1/2, 1886:22). Jhdar (subst. neut.). Apel sau recurs impotriva unei
hotarari judecitoresti. Nimeni din pamdénteni si nu facd ihdar la Tarigrad.
(GEORGESCU, STRIHAN 1981:36). Improtocolat (adj). inscris intr-un protocol.
Sinonim: autentificat. Contractul aci anexat.., improtocolat la resortul cultelor si
intructiunii publice... si aprobat de consiliul dirigent al Transilvaniei.. face parte
din prezenta lege (art. 4, Legea pentru crearea unui institut de speologie la Cluj,
M. Of. nr. 86 din 20 iulie 1920, ap. HAMANGIU 1922:392). Informaluit (adj.).
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Care a primit o forma. Art. 335 din Regulament legiueste cd o foaie de zestre nu

se poate tine in seamd dacd nu este informaluitd dupa rostirea acestui articol..
(BAROZZI 1906:158). Interjecta (vb. tranz.) A introduce apel. Oatare ratificare insd
nu poate fi facutd valabili decit dacd a fost ficutd in mod expres si inlduntrul
termenului in care se putea interjecta apelul (HAMANGIU, 1926:9). Interjectare
(subst. fem.). Atacare a unei hotarari judecatoresti cu apel. Persoana care face
apel in numele alteia catd si aibd o procurd speciali din parte-i, mandatul tacit in
interjectarea apelului nefiind admisibil (HAMANGIU, 1926:7). Interjeta (vb.
tranz.). A introduce apel. E/ poate si interjeteze apel in calitate de persoana apta
a mosteni (ERACLIDE, 11 1873:87). Apelul se va putea interjeta atdt de reclamant,
cat si de parat (ALEXANDRESCO, 1888:315). Partea civild care se desistd de la re-
cursul ce a interjetat va putea fi condamnatd la indemnitate citre partea cealaltd
pentru cheltuelile ce dinsa a facut in casatiune (DEGRE, 1V, 1901:21). Interjetare
(subst. fem.). Atacare a unei hotarari judecatoresti cu apel. Dinsul a facut apel..
fard si fi avut procurd.. pentru interjetarea acelui apel (DUMITRESCU, 1i,
1926:282). Interjetat (adj.). Care a fost atacat cu apel. Partile nu vor putea renunta la
apel, nici sd se desiste de la un apel valabil interjetat (ALEXANDRESCO 1888:316).
Apelul interjetat de unul din cointeresati profitd si celorlalti (RADOI 1900:207).
Ipotecarmente (adv.). Prin ipoteca. Eredele nu este tinut a indemniza pe legatarul
care ar fi ipotecarmente constrdns a plati datoria (ERACLIDE, 11, 1873:355). Jpovol
(subst. neut). Parte mostenitd de femeie din averea sotului decedat, daci se
casatorise cu zestre, fara sa fi primit contrazestre. Dacd ramasa avere a barbatului
celui mort, lasdnd copii, nu va ajunge sau de-abia va ajunge spre darea ipovolului,
atunce femeia, mama copiilor, va Jua parte cit un copil cu proprieta din intregul
ipovolului cuvenit ei, iar pentru ramasitd are numai intrebuintarea si rodurile
(COD CALIMACH 1958:575). Ipovolon (subst. neut.) 1povol. Jpovolonul, care, /a in-
ceput nu era decit un present de nunta.. si apoi, in dreptul bisantin, un cdstig
pentru sotia supravietuitoare.. dateazi din cele mai departate timpuri ale
antichitatei grecesti (ALEXANDRESCO 1905:). Pe cdnd teoretrium il avea numai
femeia care nu fusese casatorita, hipovolonul il avea atit fata, cit si vaduva (PLAS-
TARA, 1, 1925-1928:344). lzbranitor (adj.). (Despre un raport, o dare de seama).
Care clarificd in mod definitiv o chestiune. Daca izbranitoarea samd va da pricind
de gélcevire, apoi, acea pricind se va cerceta ca si alte pricini de judecati
(ap. ALEXANDRESCO 1888:233). [mposesuit (ad).). Arendat. Cind pidurea sau
parte dintrdnsa ar fi arendatd (imposesuitd).. acea padure nu va fi evaluatd
deosebit (ap. BUJOREANU 1873:254). fmpreund-partas (subst. masc.) Copartas.
Dacd lucrul de partdsie din insusi a sa fire va fi nedespdrtit sau nu se va putea
imparti fard mare scadere a pretului sdu, atunci trebuie si se vdnzd prin lititatie
si sd se impdrtascd dupd analogon pretul lui intre impreuna-pdrtasii, macar de va
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cere aceasta si numai unul dintr-insii (COD CALIMACH 1958:423). fncirdo,si
(vb. refl) I A se inhdita. 2. A intra in relatie de concubinaj. Stefana tiganca, roaba
casii sfintii Mitropolii... s-au incardosit cu un tigan al mieu, anume Radu (ap. POTRA
1975:384). fncé'rdo,sire (subst. fem.). inhsitare. Pentru care a tiganilor incardosire,
spre a sa deosebi unul de catre altul, au intrebuintat iconomiia sfintii Mitropolii
indestule mijloace, dar nu s-a putut (ap. POTRA 1975:384). Incérdosi (vb. refl)
1 A se intovarasi. Cu ajutoriul multora ce s-au incardosit si adunat spre ajutoriul
Jui au luat o parte a Capadochiei (BOTULESCU 2013:77). 2. A se inhdita. 3. A intra in
relatii de concubinaj. Un tigan, anume Tudor, s-au incirdosit cu o tiganci a dum-
nealui Stefan postelnicel Macoveiu... (ap. CRONT, CONSTANTINESCU, POPESCU
et. al. 1973:685). fnchizé',s/uire (subs. fem.). Garantie. Primiti dard cu incredere
starea voastrd cea noud, supuindu-vd legilor ce sunt menite a va carmui si a se ocroti
sub suzeranitatea inaltei Porti si inchizasluirea marelor puteri a Europei (4 febru-
arie 1857, ap. BUJOREANU 1873:734). Incotropit (adj). (Despre un imobil) A carui

posesie a fost tulburatd prin cotropire. Sa rdnduiasca trei boieri sd mearga in fata

locului si cerceteze si vazd, iaste acel codru de pamant incotropit de catre
Pietrari, sau nu este (a. 1776, ap. CRONT, CONSTANTINESCU, POPESCU et. al.
1973:104). Indatorator (subs. masc. si fem.). Persoana care imprumuti pe cineva
cu ceva. Sinonim: imprumutator, indatoritor. Chezasul atuncea se trage de catre
indatorator, cind nu este chip ca sd iasd datoria de la indatorit (a. 1814, COD
DONICI, XX, 1, ap.HAMANGIU, 1, 1907). Indiuna (vb. intranz.) A suferi o dauna.
Dar in acelasi timp credem ca acest drept explicit va putea fi inlocuit printr-o
probare ... si prin care s-ar dovedi ci debitorul nu a fost intru nimic indaunat
(FINTESCU 1921167). Inlegiuire (subs. fem.) Legitimare. Inlegiuirea copiilor celor
nelegiuiti (COD CALIMACH 1958133). Inlegiuit (adj) Legitimat. Driturile cele date
copiilor inlegiuiti... (a. 1833, COD CALIMACH 1958:367). Inlegiuitor (adj) Care
legitimeaza un copil. Parintii inlegiuitori vor avea... aceleasi drepturi pe care le ar
avea asupra copii/or ndscuti in urma casatorier (ALEXANDRESCO, 1/2, 1886:288).
Inmogteni (vb. tranz.) A desemna o persoand ca mostenitor. Obligatia acestuia de
a fnmosteni sau de a desmosteni pe aceste persoane este o piedicd psihologica destul
de puternici (LONGINESCU 1929:885). frmogtenire (subs. fem.) (in dreptul roman).
Desemnare prin testament a unui mostenitor. Codicilii neputind cuprinde numiri
de mostenitori (inmosteniri), nu pot cuprinde nici substitutii de mostenitori
(LONGINESCU 1929:811). fnmostenit (subs. masc, fem. si adj) (Persoand) care a fost
desemnata mostenitor. /nmostenirile si desmostenirile nu pot sd atirne de niciun
fel de conditie, afard de o conditie potestativi din partea inmostenitului, ori a
desmostenitului (LONGINESCU 1929:886). Instrémbatatit (adj) Nedreptatit.
Pe robul sau pe roaba impreund cu copiii lor sa-i cdstige instrambatatitul stapan
(a. 1833, COD CALIMACH 1958:21). Jalbi (vb. intranz.) A face plangere, a
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reclama. Oricine va jalbi de stricaciuni la bucate sau vite pierdute si arate la
dumnealui velvornic (a. 1776, ap. CRONT, CONSTANTINESCU, POPESCU et. al.
1973:124). Jitnicerie (subs. fem.) Dregatorie de jitnicer. Jigniceria mare si pitaria
mare vor lua din parcalibia Galatilor o mie de lei pe an (a. 1755, ap. PERETZ
1931:113). Jivotic (ad).) Referitor la jivotie. Beneficiul jivotic era retractabil la
moartea titularului (CONSTANTINESCU, CONSTANTINIU, GEORGESCU et. al.
1988:138). Jivotie (subs. fem.) Donatie cu caracter viager. fivotia constituie deci

prima etapa de relativd consolidare a beneficiului feudal cu sarcini viagere, care
sub forma initiald, pura, era revocabil oricind (CONSTANTINESCU, CONSTAN-
TINIU, GEORGESCU et. al. 1988:38). Judiciabil (subs. masc.,, fem. si adj.) Justi-
tiabil. Ar fi absurd a ameliora conditiunea judiciabilului prin unica ratiune ci a
facut un pas mai mult in cariera infractiunii (TANOVICEANU, 1, 1912:247). Judi-
ciarmente (adv.) Pe cale judiciara. Legea nu declard nedemn pe orice autor al
omuciderii defunctului, ci numai pe acela care a fost declarat judiciarmente
culpabil si condamnat ca atare (ERACLIDE, 11, 1873:33). Tribunalul condamna-va
el pe comptabilul fondatiunei sd dea administrativmente... socoteli de gestiunea sa,
ca in Belgia, sau judiciarmente? (DEGRE 1900:30). Jurdtoresc (adj.) Referitor la
juratori. /nversarea probei in sarcina pdratului sau acuzatului, pentru dezvinova-
tire, se producea mai ales in procedurile juratoresti (GEORGESCU, SACHELARIE
1982:27). Jurdtorie (subs. fem.) Sistem de solutionare a unui proces prin apelare
la juratori. Juratoria romdneasca, avea insa o sferd de aplicare mai vasta si diferita
de cea occidentali (GEORGESCU, SACHELARIE 1982:69). Juridicamente (adlv.)
in conformitate cu normele juridice. Autorul unei dispozitiuni sub titlu gratuit
trebuie sa fie si juridicamente capabil de a dispune (ERACLIDE, 11, 1873:219). Aceasta
posesiune ramane juridicamente legitima (ALEXANDRESCO 1898:456). Interesele
unei persoane morale capabile, juridicamente vorbind (ANTONESCU 1912:271). Pute-
rile comanditatilor nu trec dincolo de administrarea societatii si este juridica-
mente inadmisibil ca comanditarii si delege comanditatilor in mod preventiv si
irevocabil facultatea de a face schimbari la contractul social (DUMITRESCU, 1,
1926:309). Justitiat (adj). Judecat. /n Franta.. jurisprudenta s-a pronuntat in sensul
cd.. o persoand care nu e comerciantd nu poate fi justitiati de tribunale comer-
ciale (CRISTOFOREANU 1925:320). Kanun (subst. neut.) Lege aplicabild in impe-
riul otoman. 7arile romdne n-au fost niciodatd «tari ale kanunuluis, neintrdnd in
administratia otomani (BERCEANU, DVORACEK, FIROIU et. al. 1984:227).
Kudiimiyi (subst. neut. pl) Daruri facute de domnitorii romani anumitor dom-
nitori din imperiul otoman la desemnarea acestora in noile functii. Plafonul
kudiimiyilor este fixat la 100.000 gurusi (taleri) pentru 12 demnitari ai Portii, in
frunte cu marele vizir (CONSTANTINESCU, CONSTANTINIU, GEORGESCU et. al.
1988:215). Lamentat (adj.). Care face obiectul unei plangeri. Md mangéie ideia ca
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dispozitiunile mai riguroase pe cari eu le propun vor contribui si remedieze /a
abuzurile lamentate pina acum (DUMITRESCU 1916:392). Laudum (subst. neut.).

Hotdrare pronuntatd intr-un arbitraj sau compromis. lar daci nu s-au lepadat

anume de dritul jeluirei, are voe acel nemultamit cu hotardrea arbitrilor (care se
numeste laudum) sd traga pricina la cuviincioasa judecatorie, insd in terminul de
zece zile numdrate din ziua cdnd au dat laudum (a. 1833, COD CALIMACH
1958:619). Legatarisi (vb. tranz.). A lasa un legat. Acel ce are dritul protimisirei din
tocmald, ca sd rascumpere lucrul vindut, atunce numai poate si-l intrebuinteze,
cdnd cumparatoriul va voi si-I vdnza, iar nu si cind el va voi si-I diruiascd sau
sd-1 legatarisascd sau si-I schimbe (1833, COD CALIMACH 1958:513). Legedati-
toriu (subst. masc.). Legislator, legiuitor. Cind aceastd hotardre nu este scrisd in
literile legii, ci se afli in duhul legedatatoriului, este aceea ce se numeste chiar duhul
egii (a. 1833, COD CALIMACH 1958:848). Legislativmente (adv.). Pe cale legislativa.
Separatiunea de bunuri ar trebui si fie organisatd legislativmente, pentru ca sd se
poatd numi regim matrimonial (a. 1874, DEGRE 1900:419). Legis/atoric (adj.). Care
se refera la legi. Sinonim: /legis/ativ. Consiliul va inainta opiniunea sa motivatd... de
cdte ori se va ivi necesitatea unor nuoi dispozitii fie legislatorice, fie administrative
(art. 13 alin. 9, Decret — Lege nr. 3911 pentru reforma agrara in Transilvania, Banat si
tarile ungurene, M. Of. nr. 117 din 12 septembrie 1919, ap. HAMANGIU 1922:194).
Legislatrice (subst. fem., adj. fem.) (Persoana) care elaboreaza legi. Lucreazd asa
ca in fiecare clipd si socotesti ci vointa ta este legislatrice universali (a. 1930,
DJUVARA 1999:460). Licitativ (adj. si adv.). Prin licitatie. Cumparaturile pentru
indestularea osebitelor servicii.. se indeplinesc... prin contractari licitative in regulile
prescrise prin regulamentul financiar public (1 aug. 1862, ap. BUJOREANU
1873:843). Nudul proprietar poate.. si provoace vinderea licitativa a bunurilor
pand la concurenta sumei datoriilor si sarcinilor (ERACLIDE, 1, 1873:353). In prin-
cipiu, toate aceste produse se vor desface licitativ si in bani (art. 16 alin. 19,
Regulament pentru aplicarea legei corpului de ingineri silvici din 21 aprilie 1906,
ap. HAMANGIU 1907:3826). Lingdtor (subst. masc.). Persoana care ucide pe cineva
prin linsare. Juratii au achitat pe linsator (TANOVICEANU, 11, 1912:241). Litigiozitate
(subst. fem.) Caracter a ceea ce prezinta un aspect litigios. Ace/ dubius eventus litis
indicat de recurent ca un element constitutiv al litigiozitatii este intr-atita adevarat
incit cesiunea oricarui drept sau lucru litigios implica in sine ceva aleatoriu
(19 mart. 1875, ap. DUMITRESCU 1908:191). Aceasta publicitate i-a dat posibilitate
sa fie informat asupra litigiozitatii drepturilor ce voia sa dobindeasci (GEOR-
GESCU 1937:180). Litisconsort (subst. masc.) Fiecare membru al unui grup sau
comunitati care are aceeasi calitate procesuala intr-un litigiu. Fiecare litisconsort e
indrituit sd sustind procesul: insd e dator dacd chiamd la infdtisare pe adversar, sd
citeze si pe ceilalti litisconsorti (a. 1892, DEGRE, 11, 1901:27). Litisdecizoriu (ad}).
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(In sintagma Juramant litisdecizoriu). Juramant care, in lipsa altor probe, decidea
solutia intr-un litigiu solutionat de o instanta judecatoreasca. Delatiunea juraman-
tului litisdecizoriu este mai mult o transactiune, un apel la consciinta adversa-

rului, o resursd extremd, cind toate aparentele se intimpld a fi in contra noastra,
decit o probd ordinars (DEGRE 1900:384). De notat este insa ca procedura germana
n-a eliminat elementul religios.. nici din juramantul litisdecizoriu (ALEXAN-
DRESCO 1901:298). Aceastd oferire poate fi primitd si in acest caz juramintul
Jitisdecizoriu” transeazd contestatiunea (PLASTARA, 1V, 1925-1928:846). Juraméntul
se pastreazd, inclusiv sub forma juraméantului litisdecizoriu (CERNEA 1976:330).
Lombardabil (adj.). Care poate fi depus in gaj ca garantie pentru un imprumut.
Jumatate din rezervele astfel constituite... vor fi plasate in titluri de stat, garantate
de stat, sau in titluri lombardabile la Banca Nationali a Roméaniei (art. 13 alin. ult,
Lege pentru organizarea si reglementarea comertului de banci, M. Of. nr. 105 din
8 mai 1934, ap. HAMANGIU 1935:273). Mandatariat (subst. neut.). Institutie admi-
nistrativa care a functionat in Bucovina sub ocupatia austriaca. /mi stau boii miei de
vro patru saptamdani.. arestuiti la mandatarieatulu de Dorna (5 oct. 1835, ap.
STEFANELLI 1915:407). Maritalmente (adv.). Ca sot si sotie. Se intdmpld uneori ca
viitorii soti, mai inainte de cdsatorie, traind maritalmente, sa fi dat nastere /a unul
sau mai multi copii, sau si fi conceput numai vreun copil (RADOI 1900:373).
Marsandabil (adj.). Care poate fi comercializat. Se poate recurge si la o expertiza
spre a se constata dacd.. marfa este de coniventa si clientelei cumparatorului (este
marsandabili) - (RADOI 1900:918). Matrapagiu (subst. masc,) Speculant. In Jara
Romdéneasca, matrapagiu a avut numai sensul peiorativ de speculant (CONSTAN-
TINESCU, CONSTANTINIU, GEORGESCU et. al. 1988:285). Menburnie (subst.
fem.). in evul mediu in Franta, protectie legald asupra unei persoane. Sinonim:
tuteli. Autori vechi, ca Beaumanoir, descriu aceastd institutiune a menburniei
(PLASTARA, 1, 1925:289). Metaiaj (subst. neut.). Contract de arenda in care plata
se face cu o parte din recolta. Metaiajul.. pune zilnic fata in fata pe proprietar si
pe cultivator (a. 1891, DEGRE, 111, 1901:443). Metricesc (ad).). Referitor la starea
civila a unei persoane. Actele de positie civili a colonistilor sunt urmatoarele: 1.
Catagraficeasca prescriere. 2. Condici metricesti (30 apr. 1857, ap. BUJOREANU
1873:741). Misionat (adj.). Care este insarcinat cu indeplinirea unei misiuni. Sino-
nim: delegat. Niciuna din parti nu se va interesa a inlesni transportarea in fata
locului a judecatorului misionat (art. 8, Regulament de cheltuieli pentru experti,
martori si cercetari in fata locului prin judecitori misionati de tribunale si curti in
materii civile, Decret nr. 491 din 22 martie 1868, ap. BUJOREANU 1873:247).
Mitent (subst. masc. si fem.). Expeditor. Singura deosebire intre transportul in ge-
neral si cel al corespondentelor este aceea... cd statul este acela care se investeste
cu atributiunile de mitent (CRISTOFOREANU 1925:33). Mitric (adj.). Care se
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refera la starea civils. Sinonime: mitricesc, mitrical. Sub imperiul vechiului
Regulament organic al Moldovei nasterile nu se puteau dovedi decit prin actele
mitrice (a. 1872, ap. CHRISTESCU 1894:53). Mijtrical (adj.). Referitor la starea
civild a unei persoane. Sinonime: metricesc, mitric. Copilul ndscut in afard de ca-
sdtorie, daci nu i s-a ardtat numele patronimic la facerea inscrierei mitricale
despre nasterea lui, va lua numele patronimic al nasului (COD CIV. RUS 1918 art. 132).
Mohatra (subst. inv.). Contract fraudulos prin care o persoand vinde pe credit o

marfa la un pret foarte ridicat si pe care o rdscumpara la un pret derizoriu. Pothier
citeazd ca exemplu contractul numit mohatra (ALEXANDRESCO 1905:553). O va-
riantd de vdnzare cu rdscumpdrare.. era operatiunea numitda mohatra (DUMI-
TRESCU 1908:596). Moratoriat (adj.). Care a fost amanat. Banca, in ljpsd de incasare
a unui efect moratoriat, n-are contra clientului care i-a remis acest efect nicio
creantd pe care si o poatd opune in compensatiune (DUMITRESCU, 1, 1926:35).
Moratorist (subst. masc.). Persoana care solicitd acordarea unui moratoriu.
Solicitarea celui de al doilea moratoriu trebuie facutd mai inainte de expirarea pri-
mului moratoriu — moratoristul avind in grija a cere aceasta din vreme (a. 1922,
ap. IONESCU, PREUTESCU 1933:682). Mogias (subst. masc.). Mosnean. Osebit
fiind cd asemenea pricini de gélcevi intre mosiasii.. sd nasc si din pricina van-
zarilor de mosii ce si vdnd (a. 1785, ap. PERETZ 1931:329). Mulk (subst. neut.).
Drept deplin de proprietate in imperiul otoman. Drepturile de proprietate abso-
lutd (mulk)... dobéndite conform legilor existente in Dobrogea pand la promulga-
rea legei de fatd sunt si raman respectate (art. 3, Lege pentru regularea proprie-
tatei imobiliare in Dobrogea din 3 aprilie 1881, ap. HAMANGIU, 11, 1907:659).
Mustericd (subst. fem.). Cumparatoare la licitatie. Dumneaei numita musteriica au
cumpadrat aceste case de la sultan — mezat (a. 1826, ap. POTRA 1975:252).

2. Comentariu

Am clasificat cei 79 de termeni juridici in functie de prima atestare pe care
am putut s3 o stabilim in urmatoarele grupe:

a) cuvinte atestate in a doua jumaitate a secolului al XVIll-lea: geremetisit
(a.1793),

hrisis (a. 1782), ihdar (a. 1774), incdrdosi (a. 1763), incotropit (a. 1776), jalbi
(a. 1776), jitnicerie (a. 1755), mogias (a. 1785). Am inclus in aceasta grupa si
termeni atestati in sec. al XVIll-lea excerptati din lucrari de istorie a dreptului
romanesc: ghedic, hiclenit, homagiu, jivotic, jivotie, jurdtoresc, juritorie, kanun,
kudiimiyi, matrapagiu;,

b) cuvinte atestate in prima jumaitate a secolului al X1X-lea: girarisi (a. 1833),
ipovol
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(a. 1833), ipovolon (a. 1833?%), izbranitor (a. 1840), impreuna-partas (a. 1833),
incardosi (a. 1833), incardosire (a. 1833), indatorator (a. 1814), inlegiuire(a. 1833),
inlegiuit (a. 1833), inlegiuitor (a. 1833), instrdmbatatit (a. 1833), /audum (a. 1833),
legatarisi (a. 1833), legeditatoriu (a. 1833), mandatariat (a. 1835), metricesc (a. 1857),
mustericd (a. 1826);

c) cuvinte atestate in a doua jumadtate a secolului al XIX-lea: gratuitamente
(a. 1868), grefierie (a. 1886), ibovnicie (a. 1886), informaluit (a. 1868), interjecta
(a. 1893), interjectare (a. 1879), interjeta (a. 1873), interjetare (a. 1892), interjetat
(a. 1888), ipotecarmente (a. 1873), legislativmente (a. 1874), [licitativ (a. 1862),
litigiozitate (a. 1875), litisconsort (a. 1892), litisdecizoriu (a. 1881), maritalmente
(a. 1900), marsandabil (a. 1900), metaiaj (a. 1891), misionat (a. 1868), mitric (a. 1872),
mulk (a. 1882);

d) cuvinte atestate in prima jumdtate a sec. al XX-lea: indiuna (a. 1921), in-
mosteni (a. 1929), inmostenire (a. 1929), inmostenit (a. 1929), judiciabil (a. 1912),
Jjustitiat (a. 1925), /amentat (a. 1916), legislatoric (a. 1919), legis/atrice (a. 1930),
linsator (a. 1912), lombardabil (a. 1934), menburnie(a. 1925), mitent (a. 1925),
mitrical (a. 1918), mohatra (a. 1905), moratoriat (a. 1926), moratorist (a. 1922).

Examinand din punct de vedere etimologic fiecare din cele 79 de cuvinte,
situatia pe cele patru grupe se prezinta astfel:

a) Grupa cuvintelor atestate in sec. al XVllI-lea: geremetisit - din turcescul
gereme; ghedic - etimologie necunoscuta, probabil turceascs; hiclenit - din Aiclean
(cu etimologie maghiarul Aitlen) + sufixul it; homagiu - din latina medievali
homagiumf, hrisis - din grecescul chrisi; ihdar - din turcescul 7htar; incardosi - din
prefixul 7n + sarbescul krd + sufixul osi; incotropit - din prefixul in + cotropit (cu
etimologie necunoscuti); jalbi - din ja/bd (cu etimologie slavonul ja/ba); jitnicerie -
din jitnicer (cu etimologie slavonul jitnita); jivotic - din jivotie; jivotie - cu
etimologie probabila slavons; jurdtoresc - din jurator (mostenit din latinescul juro,
-are) + sufixul esc; jurdtorie - din jurdtor (mostenit din latinescul juro, jurare) +
sufix je; kanun - din turcescul kanum; kudimiyi: din turcescul kudiimiys,
matrapagiu - din turcescul matrabaz mosias - din mosie (cu etimologie albanezul
moshe) + sufixul as.

Asadar, din cele 18 cuvinte atestate in secolul al XVlll-lea, cinci sunt cu
etimologie turceasca si unul probabil turceascd, doud cu etimologie slavona si alte
doud cu etimologie probabil slavond, doud sunt cuvinte compuse pe baza unor
cuvinte mostenite din lating, cite un cuvant are etimologie greacs, sarbs,
albanez3, respectiv maghiari, iar unul are etimologie necunoscuta.

> Am inclus acest cuvant (inclusiv varianta sa lexicald Ajpovolor) in prima jumitate a sec.
al XIX-lea deoarece, de§i a fost identificat in 2 lucrari din prima jumatate a sec. XX, in realitate,
autorii se referd, indubitabil, la institutia juridicd reglementatd numai de Codul Calimach.
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b) Grupa cuvintelor atestate in prima jumatate a secolului al X1X-lea: girarisi -
din gira (cu etimologie germanul girieren) + sufixul risi; ipovol si ipovolon - din
grecescul jpovolon; izbranitor - din izbrani (cu etimologie vechiul slav izbiranti) +
sufixul tor; impreuna-partas - din compunerea cuvintelor impreuna + partas,
incirdosi - variantd lexicald a lui incirdosi; incirdosire - din incirdosi + sufixul ire;
indatorator - din indatora (cuvant compus din prefixul 77 + cuvantul mostenit din
latina dator) + sufixul tor; inlegiuire, inlegiuit, inlegiuitor - din infegiui (compus
din prefixul 7n si Jegiui, provenit din cuvantul mostenit din latind /ege) + sufixele
ire, it, itor; instrdmbatatit - din prefixul /n + strdmbatatit (mostenit din latina
populard strambus); laudum - din latinescul /audum; legatarisi - din /egat (etimo-
logie latinescul /egatum) + sufixul arisi;, legedititoriu - compus din doud cuvinte mos-
tenite din limba latina: /Jege + ditdtoriu; este un calc dupa germanul Gesetzgeber;
mandatariat - din germanul Das Mandat + sufixul ariat; metricesc - din polonezul
metric + sufixul icesc; musterica - din turcescul miisteri + sufixul ic;

Remarcam cd, din cele 18 cuvinte atestate in prima jumatate a secolului al XIX-lea,
sapte cunt cuvinte compuse mostenite din latind, cite doud sunt cuvinte cu
etimologie lating, greacd, sarba si germana si cite unul cu etimologie slavons,
poloneza si turceasca.

c) Grupa cuvintelor atestate in a doua jumatate a secolului al XIX-lea: gratui-
tamente - din frantuzescul gratuitement, grefierie - din grefier (cu etimologie
frantuzescul greffier) + sufixul 7e’; ibovnicie - din vechiul slav liubovnik + sufixul
ie; informdluit - din informa (cu etimologia frantuzescul informer) + sufixul Juig
interjecta - din frantuzescul interjecter; interjectare - din interjecta + sufixul re;
interjeta - din frantuzescul interjeter; interjetare - din interjeta + sufixul re;
interjetat - din frantuzescul interjeté ipotecarmente - din frantuzescul Aypothécai-
rement; imposesuit din 7mposesui (compus din prefixul 7n si posesie, cu
etimologie frantuzescul possession sau latinescul possessio, —onis); inchizasluire -
din prefixul in si chezaslui (din maghiarul kezes) + sufixul ire; judiciarmente - din
frantuzescul judiciairement; juridicamente - din frantuzescul juridiquement; legis-
lativmente - din frantuzescul legis/ativement; licitativ - din frantuzescul ficitatiff
litigiozitate - din frantuzescul /itigiosité, litisconsort - din italienescul /itisconsorte;
litisdecizoriu - din frantuzescul /itisdecisoire; maritalmente - din frantuzescul
maritalement, marsandabil - din frantuzescul marchandable; metaiaj - din frantu-
zescul métayage; misionat - din frantuzescul missionné mitric - din polonezul
metric, mulk - din turcescul miilk.

Structura din punct de vedere etimologic a celor 25 de cuvinte exprima
destul de fidel transformarile profunde ce aveau s3 duca in scurt timp la

3 Credem c& arhaicul grefierie ar fi mai potrivit pentru a desemna si in prezent serviciul
deservit de grefieri decat actualul gref3, care poate crea confuzii cu omonimul ce are ca sinonim
termenul transplant.
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modernizarea societdtii romanesti in a doua jumdtate a secolului al XIX-lea pe
plan politic si legislativ, reflectate, pe de o parte, in inceputul constituirii Statului
Roman unitar (1859) si ruperea totald de Imperiul Otoman (1877) si, pe de alta

parte, in adoptarea, sub influentd occidentals, in special francezs, a codurilor civil
(1864), de procedura civila (1865), penal (1865) si de procedurd penala (1865).
Astfel, se poate constata c3, din cele 25 de cuvinte, 20 au etimologie franceza si
cate unul etimologie italiand, slavond, maghiara, poloneza si turceasca. Este probabil
ca termenii cu etimologie slavona (ibovnicie) si maghiara (inchizasluire) sa fie
mult mai vechi decéat data primei atestari pe care am putut s3 o stabilim pe baza
corpusului de care am dispus (anul 1886, respectiv 1857). In ceea ce priveste termenii
cu etimologie poloneza (mitric) si turceasca (mulk), prezenta lor este restransa la
regiunea Moldovei si, respectiv, a Dobrogei.

d) Grupa cuvintelor atestate in prima jumatate a secolului al XX-lea: indduna -
din prefixul in + daund (cu etimologie latinescul damnum sau pluralul damna);
fnmosteni - din prefixul /n + mostenr, inmostenire - din fnmostens, inmostenit - din
inmostens, judiciabil - din italienescul giudiziabile, justitiat - din italienescul
giustiziato, lamentat - din italienescul /amentato; legislatoric - din latinescul /egis/ator
+ sufixul ic legislatrice - din frantuzescul /égislatrice; lingitor - din /finsa (cu
etimologie frantuzescul Amncher) + sufixul tor; lombardabil - din Jombarda (cu
etimologie germanul Jombardieren); menburnie - din frantuzescul mainbournie,
mitent - din italienescul mitténte; mitrical - din polonezul metric + sufixul af mohatra
- din frantuzescul mohatra; moratoriat - din frantuzescul moratorié moratorist - din
moratoriu (cu etimologie italienescul moratorio, latinescul moratorium) + sufixul ist.

Din cele ardtate mai sus, rezultd cd cei 17 termeni juridici atestati in prima
jumatate a secolului al XX-lea prezinta urmatoarea structura: cate cinci cu etimologie
franceza, respectiv italiand, trei sunt cuvinte compuse pe baza verbului a mosten,
doud sunt cuvinte compuse pe baza unor termeni receptati din latina savanta si cate
unul au etimologie germani, respectiv polonezi. In ceea ce priveste termenul cu
etimologie poloneza (mitrical), credem ca prezenta sa este, practic, accidentald, fiind
excerptat dintr-o traducere in limba roména a codului civil rusesc aplicabil in Basara-
bia. Rezults, de asemenea, continuarea prezentei consistente a termenilor cu etimo-
logie franceza si, ca noutate, prezenta, statistic la fel de consistenta cu etimologiile
franceze, in realitate, ceva mai modestd, a termenilor juridici cu etimologie italiana.
Explicatia este data de influenta pe care a exercitat-o in aceastd perioad3 doctrina
italiana, in special cea de drept comercial si de drept penal. in sfarsit, remarcam
absenta etimologiilor slavone, grecesti si turcesti.
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CHILDREN'’S RIGHTS IN THE
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I Summary

The Romanian civil law system, based on the Romanian Civil Code which
entered into force on 1* October 2011, the text of Law no. 272/2004 on the protection
and promotion of the child’s rights and other regulations which focus on affirming
and protecting children’s rights and freedoms in Romania, provides, at least at the
regulatory level, the landmarks of an appropriate protection of children.

Starting with civil rights and freedoms, then rights regarding family environment
and alternative care, rights relating to the health and welfare of children, or more
“modern” rights of European and international inspiration, regarding education,
recreational and cultural activities, an overview of children’s rights in the Romanian
civil law system appears to be complete and well-defined. The issue in this matter is
not the sufficient existence of regulations, but their effective application so that one
can make a relevant approach to children’s rights in Romania.

IKeywords: rights of the child; minor; legal representative; legal acts concluded
by the minor

1. Preliminary issues

In order to legally shape a fair image of children’s rights in the Romanian civil
law system, we must first make some terminological and conceptual delimitations,
underlying several categories of children’s rights, as expressed and protected by the
Romanian legislation.

Thus, the definition of “child” in the sense of the Romanian Civil Code
entered into force on 1 October 2011, is provided in art. 263(5) of the Civil Code:

“In the sense of the legal provisions on child protection, a child is a person
who has not attained the age of 18 and has not acquired full legal capacity to
exercise rights, as provided by law’.
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The same definition can be found in another law, essential in terms of child
protection in Romania, namely Law no.272/2004 on the protection and pro-
motion of the child’s rights, in accordance with which, in art. 4 letter a, “child” is
‘a person who has not attained the age of 18 and has not acquired full legal
capacity to exercise rights, as provided by law’.

Analyzing the texts of the two regulations we understand that, within the
legal scope, a child is:

1. always an individual who has a factual, material existence, in other words
a child who was born, and not an unborn child (in the sense that the legal fiction'
coming from Roman law recognizes anticipated capacity of use/capacity to have
rights’ to a child who was conceived, but was unborn, whenever it is in the
child’s interest, provided that the latter is born alive and the issue concerns the
acquisition of rights - /nfans conceptus pro nato habetur quotiens de commodis
eius agitur®);

2. a person who has not attained the age of 18 because this is the age of
majority* (i.e. a child becomes an adult) when he/she acquires, as a rule, full legal
capacity to exercise rights. If by the age of 14 the child was unable in terms of
capacity to exercise rights, a child’s rights and duties being exercised by (and
through) the legal representative (parent/parents or guardian), considering that
the former totally lacks discernment; if, between 14 and 18 years of age, the law
assigns the minor limited legal capacity to exercise rights, meaning that minors
may conclude by themselves certain categories of legal acts®, without fully deve-
loped discernment, but requiring prior consent of the legal representative®,

' For details, see lon Deleanu, Fictiunile juridice, Ed. All Beck, Bucuresti, 2005, pp. 411-418.

* Thus, pursuant to art. 36 of the Civil Code: “The child's rights shall be recognized from the
very conception, but only if it is born alive. The provisions of art412 on the legal time of
conception shall be applicable’.

3 See, in detail, lon Dogaru, Sevastian Cercel, Drept civil. Persoanele, Ed C.H. Beck, Bucuresti,
2007, pp. 33-40; see also Adrian Barbu llie, Capacitatea persoanei fizice in a’reptu/ civil romén |
Ed. Universitaria, Craiova, 2003, pp. 7-56

* In the case of natural persons, the rule establishes that the beginning of full legal capacity to
exercise rights is the age of majority, pursuant to art. 38 of the Civil Code:

“(1) Full legal capacity to exercise rights shall begin when a person has attained the age of
majority.

(2) A person has attained the age of majority when he/she has turned 18 years of age’.

3 The legal acts concluded by a minor have a special regime, as provided in art. 42 of the Civil
Code: “(1) Minors may conclude legal acts on their work, artistic and sporting pursuits or on their
profession, with the consent of their parents or guardian, and in compliance with the special legal
provisions, if applicable. (2) In this case, the minor alone shall exercise such rights and perform the
obligations arising from these acts and may dispose alone of the income acquired”.

5 Pursuant to art. 41 of the Civil Code, ”(/) A minor who has attained the age of 14 has
fimited legal capacity to exercise rights. (2) The legal acts of a minor with limited capacity to
exercise rights shall be concluded by himselffherself with the consent of the parents and, where
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emancipation is reached along with the age of 18, when it is considered that
discernment is fully crystallized. In other words, adults can exercise rights alone
and assume obligations by their own legal engagements (or, in accordance with
the text of the law, “The capacity to exercise rights is a person’s aptitude to
conclude civil legal acts by himself/herself”. - art. 37 of the Civil Code);

3. a person who has not attained the age of 18, but neither has he/she acquired,
by exception, full legal capacity to exercise rights, in other words he/she has not
become emancipated. So that we can assume the notion of “child” as defined by law,
the three conditions must be met cumulatively. Therefore, whenever we are in the
situation of a natural person who has not come of age, but by exception, has
acquired full legal capacity, that is no longer a child, but an adult.

The law provides two exceptional situations in which a minor who has turned
16 years of age (but who is less than 18), may acquire full legal capacity (antici-
pated legal capacity) to exercise rights, namely:

a) - the situation in which the minor concludes, as provided by law, a valid
marriage - art. 39 of the Civil Code: “(7) A minor shall acquire, by marriage, full legal
capacity to exercise rights. (2) If the marriage is annulled, the minor who was in
good faith at the time of concluding the marriage shall retain full legal capacity’:

b) - anticipated capacity to exercise rights, granted by the guardianship court for
serious reasons, other than marriage - art. 40 of the Civil Code: “For serious reasons,
the guardianship court may recognize the full legal capacity of a minor who has
attained the age of 16. For this purpose, the court shall hear the minor’s parents or
guardian, also requiring, where appropriate, the opinion of the family council’.

So we have here a direct correlation between age, presence of discernment’
and the acquisition of full legal capacity to exercise rights® (that “changes” a child
into an adult, with all the legal consequences arising here), which lies on the

applicable, legal guardian, and in the cases stipulated by law, with the authorization of the
guardianship court. The consent or authorization may be given at the latest at the time of
concluding the act. (3) However, a minor with limited capacity to exercise rights may perform
alone acts of preservation or administration which are not prejudicial, as well as acts of disposal
of small value, of current nature and which are executed at the time of their conclusion’.

7 Discernment is a matter of fact that is deemed from one person to another depending on the
psychological and intellectual strength and aptitude to deem and distinguish between right
and wrong, moral and immoral, etc,, the court deciding whether in a given situation a person
had discernment or not. Pursuant to art.1205 of the Civil Code: (1) A contract shall be voidable
if'it was concluded by a person who, at the time of its conclusion, was, if only temporarily, in a state
that rendered him/her unable to realize the consequences of his/her act. (2) The contract
concluded by a person subsequentb/ p/acea’ under interdiction may be canceled if at the time of
concluding the act, the causes of interdiction existed and were commonly known’.

8 See, in detail, Adrian Barbu llie, Capacitatea persoanei fizice in dreptu/ civil romén , Ed. Uni-
versitaria, Craiova, 2003, pp. 57-93
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premise of the existence of the capacity of use (capacity to have rights), and also
the presence of discernment.
In this way, whenever we talk about children’s rights in the Romanian civil

law system, we must consider who the subjects protected by the legal text are in
order to correct the scope of the notion.

11 . Principles for respecting and guaranteeing children’s rights

The legal status of the child, understood as “the set of legal rules on personal
property rights and economic rights of the child whose filiation has been legally
established” ° finds legislative enshrinement in the Civil Code, art. 448-450", but
also in Law no. 272/2004 on the protection and promotion of the child’s rights,
or in the articles of the Civil Code on succession, or in employment legislation,
when it is about rights of survivorship, or in constitutional law, in regulations on
citizenship.

The special law on the protection and promotion of the child’s rights (Law
no. 272/2004") delineates a principled regulatory framework which is a landmark
for the protection of certain categories of children’s rights.

Thus, the principles that guide the legislature when it envisages the
protection and guarantee of children’s rights are stipulated in art. 6 of Law
no. 272/2004:

- respecting and primarily promoting the best interests of the child is the
most important principle according to which the protection and promotion of
children’s rights are carried out. The other principles set forth in art. 6 of Law
no. 272/2004 derive from this principle” in an axiomatic manner;

- equal opportunities and non-discrimination;

- making parents responsible in the exercise of parental rights and obligations;

- primordial responsibility of the parents to observe and guarantee their
children’s rights;

% Dan Lupascu, Cristina Mihaela Criciunescu, Dreptu/ familiei, Ed. Universul ]uridic, Bucuresti,
201, p. 301 sqq.

' Art. 448 of the Civil Code establishes the principle of equality of rights between children
born outside marriage and those in marriage; art. 449 sets out criteria for giving the name of the
child resulted from a marriage, while art. 450 of the Civil Code provides the rules for
determining the name of the child born outside marriage.

" Law no. 272/2004 on the protection and promotion of the child’s rights was republished
in the Official Gazette, Part 1, no. 159 of 5 March 2014.

? We find the same principle in art. 263(1) of the Civil Code, in accordance with which:
“Any measures regarding the child, regardless of their author, shall be taken in compliance with
the best interest of the child’.
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- decentralization of services for child protection, multisectoral intervention
and partnership between public institutions and authorized private bodies;
- ensuring individualized and personalized care for every child;

- respecting children’s dignity;

- hearing and considering the child’s opinion, taking into account the age and
maturity of the child;

- ensuring stability and continuity in children’s care, upbringing and educating
children while considering their ethnic, religious, cultural and linguistic origin, in the
case of undertaking a protection measure;

- celerity in making all decisions concerning the child;

- ensuring protection against abuse, neglect, exploitation and all forms of
violence against children;

- interpreting each legal rule on children’s rights in relation to the overall regu-
lations in this matter.

According to the principles mentioned above, the legislature distinguishes
several categories of children’s rights presented in detail in Chapter 11 - Rights of
the Child - of Law no. 272/2004 (art. 9-53).

These categories of children’s rights could be subdivided as follows:

- Civil rights and freedoms;

- Rights regarding family environment and alternative care;

- Rights concerning the health and welfare of the child;

- Rights relating to education, recreational and cultural activities.

In what follows we will attempt to make an overview of these categories of
children’s rights, while highlighting those rights which, in our opinion, have an
increased importance for the protection and promotion of the rights and interests

of the child.
1. Children’s rights in the Romanian legislation — an overview
liL1. Civil rights and freedoms
Among the categories of civil rights and freedoms® provided by the Roma-

nian law, we will mention the most important:
- the right to identity;

¥ For an in-depth analysis of this category of children’s rights, see Dan Lupascu, Cristina
Mihaela Craciunescu, Dreptul familiei, Ed. Universul Juridic, Bucuresti, 201, pp. 303-311; Doina
Balahur, Protectia drepturi/or copi/u/ui ca principiu al asistentei sociale, Ed. All Beck, Bucuresti,
2001, pp.123-177; Emese Florian, Protectia a’repturi/or copi/u/m: edi’;ia a 2-a, Ed. CH. Beck,
Bucuresti, 2007, pp.32-52
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- the right to maintain family relationships;
- the right to maintain personal relations and direct contact with certain persons;

- the right to maintenance of a child temporarily deprived of care or protection;

- the right to move internally and internationally;

- the right to protect one’s public image and intimate, private and family life;

- the right to freedom of expression;

- the right to freely express one’s opinion and to be heard;

- the right to freedom of opinion, conscience and religion;

- the right to free association and freedom of peaceful assembly;

- the right to respect for personality and individuality;

- the impossibility of subjecting the child to physical punishment or any other
humiliating or degrading treatment;

- the right to information;

- the right to petition;

- the rights of children belonging to a minority.

M.aa. As for the right to identity, which is one of the most important civil
rights, the text of art. 9 of Law no. 272/2004 republished provides:

“(1) Every child has the right to establish and preserve his/her identity.

(2) Every child shall be registered immediately after birth and shall have
further on the right to a name, the right to acquire citizenship and, if possible, to
know his/her parents and be cared for, raised and educated by them.

(3) The parents shall choose the child’s surname and first name, as provided
by Jaw.

(4) Every child has the right to preserve his/her citizenship, name and family
relationships, as provided by law, without any interference.

(5) If it appears that a child is illegally deprived of the constituent elements
of his/her identity or some of these, public authorities and institutions shall take
all urgent measures in order to restore the child’s identity’.

A first step in establishing the identity of the child is registration, which must
take place immediately after birth. After registering the child’s birth, he/she has
three categories of rights, namely:

- the right to a name';

- the right to acquire citizenship;

- and, if possible, the right to know his/her parents and be cared for, raised
and educated by them.

" For details, see Emese Florian, Protectia a’repturi/or COpf/IJ/lII; edi’gia a 2-a, Ed. C.H. Beck,
Bucuresti, 2007, pp. 32-38.
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M.1.a.1. Concerning birth registration, in modern law the proof of the date of
birth is usually the act of civil status which is “the birth certificate” issued under
the law, which has a section entitled “date of birth”, recording year, month and
day of the child’s birth.

Law no. 119/1996 on civil status acts provides in detail the procedure of
drawing up the birth certificate (in Chapter 11 — “Drafting civil status acts”,
section 1 — “Drafting the birth certificate”, art. 17-26).

The law imposes the obligation to make the declaration of birth, first, on the
part of the parents, then on the part of: the doctor and medical staff in the unit
where the birth took place, as well as relatives or neighbours who learned about
the child’s birth.

The declaration of birth is made within 15 days (from the date of birth) for a
child born alive and within 3 days for a child who was born dead, and if the child
who was born alive died within 15 days, the declaration of birth is within 24
hours from the time of death.

When the declaration of birth was made after the expiry of the 15-day time
limit, but within a year of birth, the drafting of the birth certificate is done with
the approval of the mayor.

If the declaration of birth was made after one year from the date of birth, the
drafting of the birth certificate is done based on a final judgment, which will
contain all information required for the act. The action is brought to the court

within the jurisdiction of which the person concerned is resident, and the
prosecutor’s participation is mandatory. To settle the case, the court requires the
police to establish the identity, based on verifications, as well as the opinion of
the forensic examiner regarding the age and sex of the person whose birth
certificate is required to be issued.

To resolve late birth registration, establishing the date of birth may become
difficult. A forensic examination may determine the approximate date (year,
month), and it is very difficult, if not impossible, to also mention, exactly, the day

of birth.

M.1.a.2. Regarding the right to a name, one must mention that “Everyone has
the right to an established or acquired name, as provided by law” (pursuant to
art. 83 of the Civil Code) and the structure of the name is provided by art. 1 of
G.0O. no. 41/2003 and art. 83 of the Civil Code: “The name shall include the
surname and first name”.

Art. 84 of the Civil Code regulates the acquisition of the name as follows:

“(1) The surname shall be acquired by filiation effect and may be modified by
the effect of changing marital status, as provided by law.
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(2) The first name shall be established on the date of registration of birth,
based on the declaration of birth. Registration by the civil registrar of indecent,
ridiculous first names and similar others, likely to affect public order and morals
or interests of the child, shall be prohibited, as applicable.

(3) The surname and first name of a foundling, born of unknown parents, as
well as of the child who has been abandoned by his/her mother in hospital, and
her identity has not been established within the period provided by law, shall be
established by order of the mayor of the commune, city, municipality or sector of
Bucharest municipality within the jurisdiction of which the child was found or, if
applicable, his/her abandonment was discovered, as provided by the special law’.

The surname is acquired by filiation effect, understood as the descendance
relation between a child and each of his/her parents. We therefore encounter:

A) Natural filiation - filiation towards the mother (maternity);

- filiation towards the father (paternity);

B) Civil filiation: that established by adoption.

C) Filiation resulting from medically assisted human reproduction with third
party donor or surrogate mother (which is not yet regulated in the Romanian
legislation).

Depending on the legal situation of the child at birth, there are three ways of
acquiring the surname:

1.1. Situation of the child born in marriage;
1.2. Situation of the child born outside marriage;
1.3. Situation of the child born of unknown parents.

1.1. Surname and first name of the child born in marriage

Among parental rights and obligations there are some referring to the choice
of the child’s name, as provided by art. 492 of the Civil Code: “The parents shall
choose the first name and, where appropriate, the surname of the child, as
provided by law” (related legislation: art. 8(3) of Law no. 272/2004 on the
protection and promotion of the child’s rights).

Pursuant to art. 449 of the Civil Code (see also art. 15(3) of Law no. 119/1996)
the surname of the child born in marriage is established as follows:

“(1) The child born in marriage shall take the common surname of his/her
parents.

(2) If the parents do not have a common name, the child shall take the name
of one parent or both names. In this case the surname of the child shall be
established by mutual agreement of the parents and shall be declared, with the
birth of the child, at the Civil Register Office.
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(3) In the absence of the parents’ agreement, the guardianship court shall
decide and communicate immediately the final decision to the Civil Register
Office where the birth was registered’.

If there are several children resulting from marriage and the parents do not
have a common surname, the children may have different surnames (for instance,
a child may have the surname of the father, another child may take the surname
of the mother and a third child could have both surnames), although such a
situation should be avoided.

The first name of the child born in marriage is determined based on the
declaration of birth on the date of birth registration; the number of words
forming the first name is not limited by law.

The only prohibition regarding the first name is imposed by art. 84(2), thesis
11 of the Civil Code:

“The first name shall be established on the date of registration of birth, based
on the declaration of birth. Registration by the civil registrar of indecent
ridiculous first names and similar others, likely to affect public order and morals
or interests of the child, shall be prohibited, as applicable’.

1.2. Surname and first name of the child born outside marriage

Pursuant to art. 450 of the Civil Code, the surname of the child born outside
marriage is determined as follows:

“(1) The child born outside marriage shall take the surname of the parent
towards whom filiation was first established.

(2) If filiation has been subsequently established towards the other parent as
well, the child, by mutual agreement of the parents, may take the surname of the
parent towards whom filiation has been subsequently established or both surnames.
The new surname of the child shall be declared by the parents, together, at the
Civil Register Office where the birth was registered. In the absence of the
parents’ agreement, the provisions of art. 449(3) shall be applicable.

(3) If the child’s filiation was established simultaneously towards both
parents, the provisions of art. 449(2) and (3) shall be applicable’.

Unlike the new provisions of art. 450(2) of the Civil Code, in the previous
regulation (article 64(2) of the Family Code), if filiation was subsequently
determined towards the other parent as well, only the court could allow the child
to bear the name of the latter parent. The court could not agree that he/she
would take both parents’ names.

If at the time of declaring the date of birth, filiation is established only
towards one parent, this parent will also decide the first name of the child born
outside marriage. If filiation is established towards both parents, the rules on the
establishment of the first name of the child born in marriage are applicable.
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1.3. Surname and first name of the child born of unknown parents

As provided by art. 84(3) of the Civil Code, “The surname and first name of
the foundling, born of unknown parents, and of the child who has been aban-
doned by his/her mother in hospital, and her identity has not been determined
within the period stipulated by law, shall be established by order of the mayor of

the commune, city, municipality or sector of Bucharest municipality within the
jurisdiction of which the child was found or, if applicable, his/her abandonment
was declared, as provided by the special law’.

The time limit within which the identity of the mother who abandoned the
child in hospital must be determined is 30 days from the date of abandonment,
in accordance with art. 2 (3) of G.O. no. 41/2003.

Art. 85 of the Civil Code also provides for the possibility of changing the
surname and/or first name administratively:

‘Romanian citizens may obtain administratively, as provided by law, the change
of the surname and first name or only one of them’.

The replacement on request, of the surname/first name with another
surname/first name is made through an administrative decision, which follows the
rules established by G.O. no. 41/2003 on acquiring and administratively changing
the names of individuals.

M.a.a.3. Regarding the child’s right to acquire citizenship® one should note
that all children who are born either in Romania or abroad and who have at least
one parent who is a Romanian citizen, are entitled to Romanian citizenship. If a
child is found on Romanian territory and neither of his/her parents is known, the
child is considered a Romanian citizen until proven otherwise.

M.a.a.4. The child’s right to know his/her parents and be cared for, raised and
educated by them, whenever possible, is another component of the child’s right
to identity.

lll.2. Rights relating to family environment and alternative care
As for children’s rights related to family environment and alternative care',

we will mention the most important ones, provided by art. 35-45 of Law no.
272/2004:

"5 Aspects related to citizenship are governed by Law 1n0.21/1991 on Romanian citizenship.

'® For details, see Doina Balahur, Protectia drepturilor copilului ca principiu al asistentei
sociale, Ed. All Beck, Bucuresti, 2001, Pp-178-297; Emese Florian, Protectia a’repturi/or copi/u/m:
editia a 2-a, Ed. C.H. Beck, Bucuresti, 2007, pp.53-61
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- the right to grow up with their parents, stipulated by art. 35 of Law
no. 272/2004, which is likely to ensure the harmonious development of children,
in an appropriate educational and emotional environment;

- the right to be raised by both parents, which envisages the obligation of both
parents to care for their minor child, in terms of both economic and personality
rights, i.e. the exercise and fulfilment of parental rights and obligations;

- the right to be raised in conditions that would allow the child’s physical,
mental, spiritual, moral and social development, stipulated by art. 37 of Law
no. 272/2004. This right of the child concerns some correlative obligations of the
parents, who must: ‘@) supervise the child: b) cooperate with the child and respect
his/her private life and dignity; c) inform the child of all acts and actions which could
affect him/her and consider his/her opinion; d) take all necessary measures to achieve
the rights of their child: e) cooperate with natural and legal persons exercising
responsibilities in the field of care, education and training of children’;

- the right not to be separated from parents, in accordance with which “The
child cannot be separated from his/her parents or one of them, against his/her
will, except as expressly and exhaustively provided by law, subject to court review
and only if it is required by the best interests of the child” (art. 38 of Law
no. 272/2004);

- the right to alternative care involves those situations in which the child is
deprived of parental support either temporarily or permanently, or cannot be left
in the care of the parents in order to protect his/her interests”. Alternative means
of protection are: 1) establishing guardianship of the minor; 2) special protection
measures stipulated by Law no. 272/2004; 3) adoption of the child.

1l1.3. Rights relating to children’s health and welfare

This category of children’s rights contains:

- the right to health®, widely dealt with in art. 46 of Law no. 272/2004
which establishes in the first paragraph: “The child has the right to enjoy the
highest attainable standard of health and to benefit from medical treatment and
rehabilitation services necessary to ensure the effective fulfilment of this right’.

7 Dan Lupascu, Cristina Mihaela Criciunescu, Dreptul familiei Ed. Universul Juridic,
Bucuresti, 201, p. 312.

® The right to health includes the right to a healthy environment, seen as a fundamental
human right. For details see Adrian Barbu llie, The Right to a Healthy Environment — between a
Basic Human ng‘/ﬂ' and a Po/icy of Form without Substance, in Revista de Stiinte Politice,
nr. 52/2016, pp.14-24
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- the right to enjoy a standard of living meant to foster the child’s development
in all its physical, mental, spiritual, moral and social aspects. The primary obligation
lies with the parents, who have ‘the responsibility to ensure the best conditions of
living necessary for the growth and development of children; parents shall provide
their children with housing, as well as the necessary conditions for growth,
education, learning, training and a healthy living environment’”. (art. 47(2) of Law
no. 272/2004);

- the right to benefit from social assistance and social insurance (art. 48 of Law
no. 272/2004);

- the right to special care of handicapped or disabled children (art. 49-50 of Law
no. 272/2004).

lll.4. Rights relating to education, recreational and cultural activities

They represent a range of rights which focuses on the right to education,
jointly with the right to rest and leisure (art. 53 of Law no. 272/2004), equally as
recreational and cultural activities.

The most important law in this category is the right to education stipulated
in the text of art. 51 of Law no. 272/2004:

“(1) The child has the right to receive education enabling the development, in
non-discriminatory conditions, of his/her aptitudes and personality.

(2) The child’s parents have a priority right to choose the kind of education
that their children will receive and shall enrol their children in school and ensure
their regular attendance of school courses.

(3) The child who has attained the age of 14 may ask the court for permi-
ssion to change the kind of learning and training”.

The scope of the right to education is broader than that of the right to learn
and it has rightly been stated that “The right to education is aimed at preparing a
person to fit, depending on his/her skills and competences, in society” .

1V. Conclusions
In terms of legislative enshrinement we can say that, at present, Romanian

legislation protects the rights of the child sufficiently, either through the special
law no. 272/2004 on the protection and promotion of the child’s rights, or by the

' Oana Ghita, Comparative on the child’s right to education located to midway between
parenta/ choice, state system and their needs and skills, in the collective volume Discourse as a
form of multiculturalism in literature and communication, Arhipe]ag XX1 Press, Tirgu Mures,
2015, p. 622, http://www.upm.ro/ldmd/LDMD-03/Ssc/Ssc%2003%2054.pdf
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Civil Code or the Constitution, or even by other categories of acts®® which
adjacently provide children’s rights.
The range of children’s rights in the Romanian civil law system is quite

extensive and enshrines in a first phase civil rights and freedoms, then protects
the best interests of children through rights regarding family environment and
alternative care, emphasizes the need to protect and guarantee children’s right to
health, together with the right to welfare, and highlights the need to protect
children’s rights relating to education, recreational and cultural activities.

Many of these rights are of European® or international inspiration and show
that, at least at the programmatic and legislative level, the rights of this special
category of persons are well protected in Romanian civil legislation. But
sometimes, for economic reasons or due to the extensive bureaucracy of the
Romanian system of child protection, the effectiveness of applying these rights®
and their transition from potentiality to act are slow, which sometimes generates
a low real protection of children, especially of those in the institutionalized
environment.

* For a complete overview on documents regarding universal, regional and national child
protection see work published under Institutul roman pentru drepturile omului, Drepturile copilului,
Ed. 1.R.D.O., Bucuresti, 2008 and Drepturile copilului si tdnarului, Ed. 1.R.D.O., Bucuresti, 1998

? For details about the system of protection of children's rights in France see, in detail,
Jean-Pierre Rosenczveig, Le dispositif francais de protection de l'enfance, Editions Jeunesse et droit,
Liége, Paris, 1998

> Gabriela Alexandrescu (coord.), Ana Bilan (coord.), Situatia respectarii drepturilor copilului
fn Roménia: raport realizat fn cadrul Grupului de monitorizare privind drepturile copilului
Bucuresti, Model M, 2006
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I Summary

1 have often wondered: Why in the ancient and early medieval period did we
have an unwritten culture, while in the ancient Greco-Roman world there were
schools, there were historians, philosophers, sculptors, architects, jurists, or in the
Western medieval society there were universities and an entire cultural edifice

realized that education was the key which could open the doors of our social,
cultural, economic development, were we always several steps behind everyone,
even behind neighboring countries?

And why have we never been able to protect our cultural heritage which we
should be so proud of?

1 think a possible answer starts from the place that education, in general, and
history, in particular, occupy in the Romanian mentality.

IKeywords: ancient, education, history, Romanian, society.

M-am intrebat adesea: De ce in perioada antica si medievala timpurie am avut o
culturd nescrisd, cand in lumea antica greco-romana existau scoli, existau istorici,
filosofi, scriitori, sculptori, arhitecti, juristi, cand in societatea medievald apuseana au
existat universitati si un intreg edificiu cultural a fost creat in Europa Occidentals?

De ce in momentul modernizarii societitii romanesti, cand multi constientizau ca
educatia este cheia care poate s3 deschida usile dezvoltarii noastre sociale, economice,
culturale am fost mereu cu multi pasi in urma tuturor, chiar in urma tarilor vecine?

Si de ce niciodatd nu am fost si nu suntem in stare si ne protejim patri-
moniul cultural cu care ar trebui si ne mandrim?

Sunt intrebari la care voi incerca sa raspund.
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De ce in perioada anticd geto-dacii si, in perioada medievali timpurie,
roménii nu au avut o culturd scrisi?

Trebuie precizat cd lipsa culturii scrise nu echivaleaza cu absenta scrierii si
nici cu absenta unui mediu educational. Existd dovezi care vin si argumenteze
faptul c3 atat geto-dacii, cat si romanii cunosteau scrierea.

De exemplu, pe vasele de lut sau pe blocurile de piatra ale cetatilor dacice
erau gravate litere sau grupuri de litere. Istoricul Constantin Daicoviciu este de
parere ca literele sapate pe blocurile de piatra ale cetatilor ar reprezenta nume de
zei, regi sau preoti daci. Distrugerea cetatilor, mai ales in urma cuceririi Daciei de
catre romani, ?mpiedicé reconstituirea acestor nume.

De asemenea, Dio Cassius, in Istoria Romand, aminteste de o scrisoare trimisa
de Decebal imparatului Domitian'. Si tot Decebal 1i trimite lui Traian un mesaj
scris pe o ciuperca mare.

Referindu-se la legile geto-dacilor, lordanes ardta ca acestea erau scrise. Se pare
ca 1n secolul al V-lea d. Hr., cand a triit autorul, textul legilor inca se pastrase. Tot de
la Tordanes aflam ca Deceneu, mare preot in timpul regelui Burebista, i-a instruit pe
daci ,in aproape toate ramurile filosofiei, cici el era in aceasta un maestru priceput.
El i-a invatat morala, dezbardndu-i de moravurile lor cele barbare; i-a instruit in
stiintele fizicii, facdndu-i s3 traiascd potrivit legilor naturii..; i-a invatat logica, facan-
du-i cu mintea superiori altor popoare; ardtandu-le practica i-a indemnat s3 petreaca
in fapte bune; demonstrandu-le teoria celor doudsprezece semne ale zodiacului le-a
aratat mersul planetelor si toate secretele astronomice...””.

Foarte mult s-a scris in literatura greco-romand despre Zamolxis, care ar fi
fost rege si mare preot la geto-daci, ulterior zeificat. El ar fi introdus, dupa
parerea lui Origene, ,druidismul la celti” si i-a invatat pe acestia ,divinatiunea
prin fise si numere”. Pe compatriotii sdi i-a invatat semnele ceresti si s3 traiasca
fara sa manance carne. In acest scop, a pus si i se construiascd o sald unde fi primea
pe cetdtenii de frunte. Legile, despre care amintea lordanes, au fost intocmite, asa
cum scria lamblichos, tot de citre Zamolxis. Prin aceste legi Zamolxis ,a indemnat
la barbatie pe concetatenii sai, convingandu-i ca sufletul este nemuritor [...] si, pentru
ca a invatat pe geti aceste lucruri si le-a scris legile, este socotit de ei drept cel
mai mare dintre zei”*. Observam c3 stramosii nostri daci nu erau atat de barbari,
atdt de neinstruiti pe cat i-am fi putut crede. Ei foloseau scrierea, ei au avut
cunostinte de matematicd, fizicd, astronomie, medicing, filozofie. Mai mult chiar,

' Dio Cassius, Istoria romand, LXVII, 7.
% lordanes, Getica, 69-70.

3 Origene, Pﬁi/osopﬁumena, 1,2, 22.
*lamblichos, Fontes, 11, 9.
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medicina traco-daci era renumitd la acea vreme, si voi reveni asupra acestui

aspect. Au avut scoli si un sistem de legi care erau scrise. Atunci de ce vorbim
despre o culturd nescrisa? Exista doud posibile explicatii. Ceea ce a fost scris s-a
pierdut, a fost deteriorat sau a fost distrus. O a doua explicatie ne-o oferd Mircea
Eliade prin asemdnarea clasei religioase geto-dace cu druizii celti, care, potrivit
insemnarilor lui lulius Cezar, aveau atributii specifice legate de cultul religios, dar
care, in egald masur3, aveau atributii judecitoresti. in plus, exista o scoald a druizilor
unde instruirea dura aproximativ doudzeci de ani. Interesant este faptul ca religia
interzicea ca aceasta invatatura ,sa fie destinati scrisului” asa cum era ,cazul cu
toate celelalte lucruri publice sau private pe care le consemneaza in alfabet
grecesc. Acest obicei ar fi fost stabilit de druizi intrucat nu doreau ca doctrina lor
sa se raspandeasca printre oamenii de rand”.

Deci scrierea era folosita de mestesugari, probabil si de negustori, era folosita
la cancelaria regilor daci si de citre preoti. Invititura era raspandita tot de citre
preoti, in cadrul unor scoli. Dar la aceste scoli nu puteau veni decat ,cetatenii de
frunte” care primeau cunostintele prin viu grai si erau obligati si le memoreze. in
acest fel se poate explica absenta unor creatii literare, filosofice sau istorice scrise.
Legile, ins3, se pare ca au fost scrise, dar textul lor nu s-a pastrat.

Legatura aceasta intre divinitate si reprezentantii s3i pe pamant, fie ¢ vorbim
despre preoti, fie ca vorbim despre conducitori de state, s-a mentinut si in perioada
medievald. In ceea ce ne priveste, sunt doud etape distincte: prima, cuprinsi intre
retragerea trupelor si administratiei romane din provincia Dacia si formarea statelor
romanesti, si cea de-a doua, dupa intemeierea statelor medievale.

Perioada migratiilor este o perioadd vitregita in privinta surselor narative.
Informatiile despre noi incep sd apard odatd cu existenta formatiunilor prestatale
romanesti. Dintre toate aceste texte gasim unul care mentioneaza despre scriere.
fi apartine lui Simon de Keza, care, folosind ca sursd de inspiratie ,Gesta Hunga-
rorum”, aratd ca secuii nu traiau in Campia Pannoniei, c¢i impreuna cu romanii in
muntii de margine, unde, fiind amestecati cu romanii, secuii au invatat scrierea
acestora. Deci romanii scriau la acea vreme, dar conditiile tulburi ale acelei epoci au
impiedicat crearea unei culturi scrise. Tot ce s-a transmis urmasilor a fost prin viu
grai, din cele auzite de la batrani. Abia mai tarziu, dupa intemeierea statelor me-
dievale, apar si primele scoli pe langd curtea domneasca sau pe langa biserici.

Interesant de observat ar fi faptul c3 nevoia de cunoastere porneste atit in pe-
rioada antic3, ct si in cea medievald de la aceleasi medii: preotime si rege sau domn.
Cu alte cuvinte, practicarea scrierii si raspandirea cunoasterii a fost datorata unui
cadru institutionalizat, bazat pe o ierarhie si pe tendinta de centralizare politica, unde
actul scris si rdspandirea acestuia poate si fie un instrument al puterii. Chiar si asa,

5 lulius Cezar, De Bello Gallico, V1;13.
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tot constatam un decalaj intre noi si cei din Apus. Care ar fi explicatia? Oare putem
constata tot o motivatie religioasd determinata de sciziunea dintre lumea catolica si

cea crestin-ortodoxa?

Din cartea preotului Dumitru Bilasa aflim c3 ,papistasii au declansat toate
cruciadele mai intdi impotriva ereticilor si apoi a musulmanilor”. Astfel, lupta
impotriva ortodoxiei ar fi inceputa de papa Formos (891-896). Papa Urban al 1l-lea a
declansat prima cruciada impotriva ortodocsilor si musulmanilor, continuata de papa
Inocentiu al Nl-lea (1198-1216). Dupa cruciada a 1V-a, condusa de Baldovin de Flandra,
Constantinopolul este cucerit. Cucerirea Constantinopolului de catre cruciati ar fi
fost urmata, potrivit cronicilor, de un mare jaf in urma ciruia au fost pradate bise-
rica Sf. Sofia, Arhiva si Biblioteca cea Mare. Caii antici, aflati in Venetia, in Piata Sf.
Marco, au fost adusi de la Constantinopol. Tot la Venetia, la Biblioteca Sf. Marco au
fost depozitate o parte din volumele si manuscrisele carate de la Constantinopol, o
alta parte aflandu-se in Arhivele Secrete ale Vaticanului. Cu alte cuvinte, ,in anul 1204
[Constantinopolul ] a fost cuprins, sfaramat, despuiat de cruciati, care s-au purtat mai
barbar decat Saracinii si Turcii”.

Concluzia preotului Dumitru Bilasa ar fi ca: ,De abia dupa anii 1330, cand a
avut loc lupta de la Posada, cand Basarab Voievod a invins iremediabil armatele
Apusului papal, avem si noi documente istorice™.

Este o istorie pe care noi nu am fnvatat-o si nu o invatam la scoal3 si este o
posibild explicatie a celor aproximativ 1000 de ani de ticere. Este, de asemenea,
un posibil raspuns privind caracterul nescris al culturii noastre antice si medievale
timpurii.

De ce in momentul modernizarii societitii roménesti, cdnd multi
congtientizau cd educatia este cheia care poate si deschidi ugsile dezvoltirii
noastre sociale, economice, culturale, am fost mereu cu multi pasi in urma
tuturor, chiar in urma tarilor vecine?

Secolul al X1X-lea, cu marile sale evenimente, a reprezentat pentru natiunea
romana o perioadd de transformari profunde. Incerciri de transformare si de
modernizare a societatii noastre, precum si orientarea spre cultura occidentald se
prefigurau chiar din perioada fanariotd, insd cei mai importanti pasi s-au facut
abia dupa Revolutia de la 1848 si dupa Unirea Principatelor Romane de la 1859.

Modernizarea societatii romanesti a adus cu sine si problema modernizarii inva-
tamantului prin infiintarea de scoli in mediul rural, cresterea numarului de scoli de
la oras, diferentierea intre invatamantul primar si gimnazial, infiintarea de scoli
speciale, dezvoltarea invatamantului superior, accesul gratuit al elevilor de scoala

® Dumitru Bilasa, Dacii de-a lungul mileniilor, Ed. Cuget Romanesc, Barda, 2009, pp. 261-264.



ELENA-TEREZA DANCIU 179

primard, invatdmant mixt, atit pentru fete, cit si pentru baieti, modernizarea

programelor scolare, salarizarea profesorilor etc’.

in perioada fanariots, in ciuda deschiderii multor scoli cu limba de predare
greacd, a existat o atentie sporita extinderii acestora intr-un plan mai larg destinat
tuturor iubitorilor de carte. In acest sens, printr-o serie de hrisoave ale domnilor
din familiile Ghica, Racovita, Mavrocordat, Calimachi si prin acte ale unor fnalti
ierarhi ai celor doua tari, lacov Putineanul, Gavriil Calimachi, Neofit 1 sau Grigorie
al Mirelor, se dezviluie interesul si straduinta pentru infiintarea si buna functionare a
scolilor, pentru verificarea de catre Epitropia Mitropoliei a deruldrii programelor de
studiu, a capacititii dascililor ca si a asigurarii banilor pentru plata profesorilor®.

Demersurile incepute in secolul al Vlll-lea vor fi continuate in secolul ur-
mator, caci, asa cum evidenyia Petrache Poenaru, ,,educa;ia este prima mare
nevoie a unui popor; ea este baza si garantia oricarei institutii publice”.

Distingem doua perioade: cea a Regulamentelor Organice si cea ulterioara Unirii
Principatelor. Prin Regulamentele Organice, acte cu valoare constitutionald, se face
,din scoald o institutie permanenta de stat, cand pana atunci ea fusese numai o
binefacere si o mild domneascs, fiecare «oras de capetenies trebuia s3 aiba o «scoala
obsteasca», nationald, una de acelasi caracter, inlocuind formele variate de pana
atunci, asa cum pornisera din initiativa cite unui boier sau negustor, dorind sa-si faci
pomana si prin luminarea sufletelor”®.

Se punea tot mai mult accentul pe invatamant in limba romans, pe generalizarea
acestuia, la care s3 fie primiti si fii ai ,norodului, micar si robi, pamanteni sau
striini”, precum si pe infiintarea scolilor de fete. invatamantul in limba romani ridica
problema imbogatirii si modernizarii vocabularului stiintific, a definitivarii gramaticii,
mai ales in scopul intocmirii de manuale. In aceastd lupta intalnim ca figuri centrale
pe Gheorghe Lazar, Gheorghe Asachi, lon Heliade Radulescu, Petrache Poenaru,
Eufrosin Poteca etc.

in general, se poate aprecia ci invatamantul a inregistrat progrese insemnate
in aceastd perioadd, care au avut ca efect cresterea numarului de scoli si de elevi
care urmau scolile publice.

Evident, ne aflam intr-o perioada de concentrare a preocuparilor si eforturilor
privind dezvoltarea invatamantului romanesc al cirei maxim il constatim dupa
Unirea Principatelor din 1859. Astfel, dupa unirea Moldovei cu Tara Romaneascs, ,au
luat fiinta noi gimnazii, licee si scoli normale. S-au pus bazele Universitatilor din lasi
si din Bucuresti”". Prin eforturile lui loan Maiorescu, in perioada in care s-a aflat la

7 Istoria roménilor, Ed. Enciclopedics, Bucuresti, 2003, vol. VII, pp. 813-824.

8 Istoria Roménilor, Ed. Enciclopedics, Bucuresti, 2002, vol. VI, pp. 742-743.

9 Jstoria literaturii romane, Bucuresti,1968, vol. 11, P- 296.

°N. lorga, Istoria fnvitiméntu/ui roménesc, Ed. Didactici si Pedagogicé, Bucuresti, 1971, p. 98.
"' N.A. Andrei, Istoria fnvatamantului din Craiova, Ed. Alma, Craiova, 2005, vol. 11, p. 12.
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conducerea Eforiei Instructiunii Publice, a sporit simtitor si numarul scolilor satesti.
Dorinta sa era aceea ca fiecare localitate rurala s3 aiba propria scoald si, de aceea, fsi
exprima nemultumirea c3 mai existau, in acel timp, 888 de comune, din totalul de
3017, fara scoli. La 29 iunie 1860, adresdndu-se domnitorului, sustinea ca era necesara
dublarea bugetului alocat pentru invatdmant national si imbunatitirea salarizarii
personalului didactic. Aceste idei si vor gasi cadrul normativ in Legea Instructiunii
Publice din 1864, care reprezintd ,cea dintdi legiuire scolard a statului roman

modern”?.

in mesajul domnesc din 6 decembrie 1864 se arita ca: ,Instructia primar3, platita
din fondurile de binefacere ale statului, este obligatorie si gratuita pentru copiii de
ambele sexe”. Obligativitatea si gratuitatea s-au numarat printre obiectivele principale
ale acestei legi. Din pacate insd, in ciuda intentiilor sale generoase, conditiile socio-
economice neprielnice au limitat posibilitatea punerii in practica a acestor dispozitii.
,Tara era siracd, bugetele judetelor si ale comunelor deficitare, autoritatea comunala
si cea judeteand — fara initiative, fara putere si fara resurse”. lata o realitate pe care
parcd o retraim si astdzi, in secolul al XXl-lea , dupa 26 de ani de tranzitie post-
decembrista. Si iatd o explicatie pentru care, in ciuda unor proiecte, a unor eforturi,
am ramas mereu in urma.

Pe de alt3 parte, am constatat si constatdm o lipsa de originalitate a legiuitorului
roman, o incapacitate a acestuia de a crea un text de lege care s se adapteze unei
situatii reale. Tendinta a fost si este aceea de a transpune modele strdine care nu s-au
potrivit si nu se potrivesc societatii romanesti. Rezultatul este un lung sir de
experimente nereusite. Gh. Costaforu, primul rector al Universitatii din Bucuresti,
aprecia la un moment dat: ,Cea mai mare nenorocire pentru noi ar fi adoptarea
sistemului scolastic al cutirui sau al cutirui stat, fara control si fard examenul serios
al veritabilelor noastre trebuinte”, pentru ci ,imixtiunea exclusiva si servila a
instructiunii cutdrui sau cutdrui stat ar tinde spre tagaduirea chiar a fiintei noastre”.

Istoria se repetd. Dupa decembrie 1989, trecerea de la regimul comunist catre
o societate democratica a fost un proces destul de complicat, presupunand trans-
formari profunde in toate domeniile si, mai ales, in mentalul colectiv. Bineinteles ca
scoala romaneasca, ale cdrei rezultate erau totusi apreciate, trebuia si ea reformata.
insd fiecare cabinet ministerial a venit cu propria viziune, apeland, bineinteles, la
modele de imprumut. De la un cabinet la cellalt, de la o lege la alta, completate cu
o serie de ordonante de urgents, scoala noastra a avut mai mult de suferit decat de
castigat. In invatdmantul preuniversitar, manualele si programele scolare au fost
modificate de la o zi la alta. Au aparut manualele alternative, dar a disparut riguro-
zitatea stiintificd cu care se realizau in perioada anterioara. Liceele profesionale au

2 N.A. Andrei, op. cit, p. 16.
¥ N.A. Andrei, op. cit, p. 23.
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devenit treptat licee teoretice. In invatamantul universitar au fost infiintate o serie
de facultati, invatamantul de stat fiind dublat de cel particular. In acest fel, majori-
tatea absolventilor de liceu s-au orientat citre facultati, iar problema cu care se

confruntd societatea noastra in prezent este absorbtia tinerilor absolventi de licee si
de facultiti pe piata muncii. Invatiamantul liceal-profesional era si ar trebui si fie o
alternativa viabila. in locul unui somer cu diploma de facultate ar fi de dorit un
absolvent de liceu instruit intr-un anumit domeniu si cu loc de munca. in ceea ce ii
priveste pe profesori, acestia au devenit o categorie profesionald de rang inferior,
care si-a pierdut rolul si autoritatea in societate. De aceea, a disparut probabil si
motivatia unei munci de calitate.

Confruntati cu o astfel de realitate, ne amintim vorbele profetice ale poetului
nostru, Mihai Eminescu: ,Scoalele noastre sunt rele — scria el in vara anului 1882 —
iatd o tema deseori repetatd in ziarele politice si literare. Cauza decadentei scolilor
e dar declasarea generald care se rasfrange asupra corpului profesoral ca asupra
intregii tari”... Si ,cand nu se mai afl3 cameni onesti in tari.. nu este nebun acela
care, in ciuda lumii si pentru ca sa rada toti de el, incearcd a fi onest? Cand cu
patru clase primare si violoncel ajungi prim-redactor, deputat, director de bancj,
rascumparator de drum de fier, milionar — apoi nu e nebun acela care-nvats insusi
si-nvatd si pe altii, pentru ce? Pentru 200-300 de franci pe luna?

Nu, sa fim drepti. Ceea ce nu se cere de la nimeni nu se cere nici de la profe-
sori. Si ei sunt oameni ca toti oamenii; cdnd unul plagiazd nu face decat s3
urmeze exemplul ministrului sdu; cand e neglijent urmeaza pe cei mai ilustri
dintre concetatenii sdi, c-un cuvant sunt ca toti si toti sunt ca dansii. Daca exista
deceptii s3 nu ne mire. E cate unul care a prins dragoste de stiinta lui, care, in
sfera ei senind, gaseste un adevarat liman de scipare pentru putreziciunea si
mizeria care-l inconjoard; pentru care iubirea adevarului pentru el finsusi e
echivalent moral suficient al muncii lui”™.

Oare ne-am fintors in timp sau timpul s-a oprit in loc pentru noi, cei care, in
conditii asemanatoare, ne comportam la fel si nu suntem capabili s3 inviatam din
greselile trecutului? Nu suntem capabili s invatdm din trecut pentru ci nu ne
apreciem istoria si dorim, mai nou, s3 transformam lstoria romanilor” in
,Educatie pentru societate”. A cui educatie si care societate? Nu vom sti de unde
am venit si incotro ne indreptam.

Procesul de globalizare, apartenenta noastra la comunitatea europeand, nu ar
trebui s3 excluda propria identitate si propriile valori. Europa comunitara nu
poate fi decit o unitate in diversitate. Tarile membre ale acestei comunitati nu s-au
format, nu au evoluat impreund, nu au aceeasi istorie, aceeasi limba si aceeasi
civilizatie. Modelul politic si economic european care ar veni probabil sa-l

'* M. Eminescu, Scoalele noastre sunt rele..., in Timpul, 13 august 1882.
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contrabalanseze pe cel american nu porneste de la aceleasi premise, chiar dacs,
probabil, se urmareste acelasi rezultat.
Fiecare tara din aceastd comunitate trebuie s aiba propriile repere, iar in

ceea ce ne priveste, nu avem nevoie de modele si valori striine ca s3 intelegem ca
am avut si avem valorile noastre cu care ne putem mandri.

Trist este faptul ¢d am pierdut masura cu care putem sa ne apreciem valorile.
Cum s3 punem accentul pe educatie, cum s3 invitam s3 ne apreciem si s3 ne
respectam dascilii dacd in filmele americane pentru adolescenti mesajul este
urmatorul: elevii care invata sunt catalogati ,ciudati” si sunt marginalizati, in timp
ce elevii bogati sau cei care reusesc s3 se impuna sunt considerati ,populari’.
Modelul de succes nu este al celui care invats, ci al celui care este bogat sau al
celui care, indiferent cum, reuseste si se descurce. Si atunci care este soarta celui
care educd si care este rolul siu in societate? Ramane acelasi individ modest,
prost platit intr-un stat care nu are buget pentru invatamant si intr-o societate
care nu pune accentul pe educatie? Este o intrebare la care nu stiu dacd si cum
vom gasi raspuns.

Singurul raspuns care ar putea fi oferit ar fi acela ci, in general, in legislatie
este nevoie de stabilitate si de adaptabilitate la realitatile interne. Copierea unor
modele straine nu reprezinta cheia unei societati care doreste sa se dezvolte.

De ce niciodati nu am fost si nu suntem in stare si ne protejam patri-
moniul spiritual cu care ar trebui si ne mandrim?

Raspunsul porneste tot de la accentul pe care il punem pe culturs, pe
educatie, pe capacitatea noastrd de a ne aprecia valorile. Exista un exemplu pe
care il consider edificator. in anul 1998, in ziarul Romania Libers, poeta Ana
Bladiana publica un articol intitulat sugestiv ,Prin ochii celorlalti”. In acest articol
descria o excursie de la Bucuresti la Targu-Mures si apoi la Oradea ,intr-un
autobuz plin de scriitori romani si englezi, carora Consiliul Britanic le-a oferit
posibilitatea de a se cunoaste, de a se imprieteni si de a incerca sd arunce o
privire comuna asupra lumii prin care trec”. Si ajunsi la un muzeu, noteaza Ana
Blandiana mai departe, s-au oprit in fata unei inscriptii romane din marmura pe
care erau scrise cuvintele medicului trac citat de Platon: , Zamolxis, regele nostru
este si zeu..”. Li se spune oaspetilor englezi ca este vorba de unul dintre stramosii
nostri si sunt in mod vadit impresionati de inalta referinta.. ,Daca Platon ar fi
scris despre scotieni, glumeste un coleg din Edinburgh, noi ne-am pune fraza pe
drapel”. Si adaugd Ana Blandiana: ,Zambesc flatatd confuz, gdndindu-ma ca noi
nu o punem nici in manuale si continui s3 privesc cu emotie cum ne vedem in
ochii celorlalti”.
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Incerc si-mi imaginez ce reactie ar avea fiecare dintre noi citind acest articol.

Probabil mirare in cazul unora, revolta in cazul altora si indiferenta in cazul multora
dintre noi. Mentalitatea particularizeaza popoarele, religia si cultura acestora, gradul
lor de dezvoltare si felul in care stiu s3 pretuiasca tot ceea ce au realizat. Mentalitatea
face deosebirea dintre societatea de ieri si cea de astizi. De la mentalitate cred ca
porneste totul.

Dupa destramarea Imperiului Roman, dupa separarea bisericii crestine, s-au creat
doud lumi: cea Occidentald, guvernats spiritual de Papa de la Roma, si cea
Rasariteand, legatd multa vreme de Patriarhul Bizantului. Apusul papal a avut nevoie
de catedrale monumentale cu cupole fnalte pentru ca spiritul s urce catre
Dumnezeu. Rasaritul bizantin a construit biserici in forma de patrat sau de nava cu
cupole in forma de semicerc pentru ca Sfantul Duh s coboare pe pamant. Cu alte
cuvinte, catolicii, mai ambitiosi, si-au dorit s3 urce citre cer, in timp ce ortodocsii,
mai smeriti, au asteptat ca Divinitatea sa-si indrepte atentia, grija, bunavointa, harul
sau catre pamant.

intre Apus si Rasarit, romanii si-au cladit bisericile lor din lemn, din piatri sau
caramida, care, chiar dacd nu au grandoarea unei catedrale, au sigur intimitatea
locului care asteapta intdlnirea cu Dumnezeu.

Cruciatii din Apus, intr-o permanenta lupta cu ereticii si cu musulmanii, au
pornit in cdutarea Sfantului Graal, dar si in c3utarea comorilor din rasirit. Cei
aflati la rasdrit a trebuit, mai ales dupa cucerirea Constantinopolului, s3 duci o
permanenta luptd cu Imperiul Otoman. intr-o astfel de luptd ne-am aflat si noi
pentru a pastra neocupate pamanturile noastre.

Multe dintre popoarele migratoare asezate fie in apus, fie la rasarit, s-au dez-
voltat, au devenit mari puteri, pentru c3, nativ, au avut ambitia si forta cuceritorilor.
Noi am fost un popor statornic, ale carui rizboaie au fost de apdrare, si nu de
cucerire. In repetate randuri am obtinut independenta si suveranitatea platind ,dari”.
Dar poate ca fi trebuit si avem mentalitatea cuceritorilor, si nu pe cea a cuceritilor.
Ne-am mandrit mereu cu originea noastra romand. Dar nu am pus problema ci
aceastd origine este cea a cuceritorilor nostri. Nu ne-am fintrebat cum ne-am fi
dezvoltat dacd nu am fi fost cuceriti.

inainte de a fi cuceriti, dacii au fost organizati politic intr-un stat unitar.
Dupa cucerire, o parte din teritoriul Daciei a devenit provincie romana. Dupa
retragerea aureliand am ramas n aceeasi matca, numai ca aceasta matca nu avea
granite politice. Drumul citre o formatiune statala a fost lung, iar cel spre unitate
teritoriala a fost si mai lung.

in tot acest timp, singura forma de organizare administrativd a fost obstea
sateasca. Obstea a creat obiceiurile noastre juridice sau nejuridice, obstea a creat
o parte insemnata din tezaurul nostru cultural, dar nu a infiintat scoli.
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Scolile au aparut mai tarziu pe langa curtile domnesti. Scoli au existat si
inainte de cucerire, la curtea regilor daci. Asa cum aratam in paginile anterioare,
constatdm ca si fnainte de cucerirea Daciei si dupa intemeierea statelor medievale

romanesti un rol important in educatie l-au avut sacerdotii si, mai tarziu, repre-
zentantii bisericii. In vremea dacilor, accesul citre educatie era permis unui grup
restrans, se pare ca dintr-o motivatie religioasa. La scoald veneau doar initiatii, iar
transmiterea cunostintelor era facutd oral. La scolile medievale romanesti venea
tot un numar restrans de cursanti. Nu stim dacd motivatia era aceeasi. Dar pana
sa intuim rolul educatiei in dezvoltarea unei tari a mai trecut ceva timp. Si, in
acest timp, cei din Apus construiserd deja universitati la care au invatat, mai ales
in perioada modern4, si romani de-ai nostri.

Ne intrebdam de ce aceasta diferenta? Din lipsd de creativitate? Nu, romanii
sunt creativi, dar tot mentalitatea si lipsa de ambitie ne separa de toti cei pe care
am incercat si-i copiem. intorsi de la scolile din Occident, am incercat si aducem
in tard tot ce am finvitat acolo. in paralel, am dezvoltat un complex de inferiori-
tate care s-a amplificat in zilele noastre. Si in acest fel am capatat tendinta de a
critica tot ceea ce ne apartine si de a ignora propriile valori. Din ignoranta deriva
si indiferenta cu care azi ldsdm s moara usor-usor tot ce am realizat panad acum.
De aceea, nu introducem in manuale texte care ne-ar putea determina s3 fim
mandri de noi. De aceea, fugim de istorie si de lectiile de viata pe care aceasta ni
le poate oferi. De aceea, nu ne cunoastem suficient si nu invatam niciodata din
greselile trecutului.

Pe de alta parte, multora nu le place istoria pentru ci o considera o insiruire
de date si evenimente. Dar datele ne ajutd sd ne plasdm in timp, iar evenimentele
ne ajutd sa stim ce am ficut. Fard trecut, am fi ca niste copiii orfani care traiesc
toatd viata cu durerea in suflet cd nu si-au cunoscut parintii sau ca niste amnezici
care se simt dezorientati pentru ci nu mai stiu nimic din ce ficuserd inainte,
pentru cd nu-si mai recunosc fiintele dragi si prietenii.

Istoria noastra trebuie s3 ramana istorie, nealteratd si nemodificats, iar noi, chiar
dacd nu putem cunoaste totul, macar marile evenimente, marile personalitati,
deschizatorii de drumuri, transformarile prin care am trecut, ar fi de dorit si ar fi util
sd le cunoastem.

in cartea de istorie gisim si cartea sufletului nostru. Aflam calitatile si defec-
tele noastre, ce trasituri caracteristice am pastrat de la strdmosii nostri si ce am
imprumutat pe parcurs de la altii.

Sunt texte care ne aratd cum erau stramosii nostri daci, de la care ar fi
trebuit intotdeauna sa ne scriem istoria, pentru ca acolo citim reale pagini care ar
putea fi sursa mandriei noastre, si nu a spiritului de inferioritate. Sunt alte texte
din care aflim cum era romanul de altd dat3 in comparatie cu cel de acum.
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in privinta dacilor, un exemplu cunoscut ni-l oferd textul lui Herodot, care
aminteste despre o expeditie a lui Darius, regele persilor, contra scitilor, in jurul
anului 514 1. Chr. Din relatirile lui Herodot, getii sunt infitisati ca un popor de
oameni drepti si viteji.

Aceleasi trasituri, definitorii pentru stramosii nostri, le descoperim si din
relatarile ulterioare ale istoricilor greci si romani. Semnificativa este, in acest sens,
istoria luptelor dintre Lisimach, succesorul lui Alexandru Macedon, si regele get
Dromichaites. in prima etapd, expeditia la nord de Dunire este condusi de
Agatocle, fiul lui Lisimach, care este prins si luat prizonier. Ulterior, in speranta
ca Lisimach, impresionat, va ceda teritoriile ocupate, getii il elibereaza si il trimit
incarcat de daruri la tatal sau. Are loc, ins3, a doua expeditie condusd de Lisimach.
Folosind o strategie, intdlnita mai tarziu la romani, getii se vor retrage din fata
armatei macedonene, pustiind totul in calea lor. Slibiti din cauza foame;,
macedonenii vor fi invinsi, capturati si dusi la Helis, cetatea de scaun a lui
Dromichaites. Este ceruta pedeapsa pentru regele Lisimach, dar Dromichaites
reuseste sd-si convinga poporul ci este mult mai bine si-l tind in viata pe regele
macedonean. In plus, organizeazi o masi, unde Lisimach si sfetnicii sdi sunt
serviti cu fastul cunoscut la curtile elenistice, in timp ce fruntasilor geti le erau
aduse mancdruri sardcicioase in vase simple. Diferenta, destul de elocventd dintre
doud lumi, cu doud moduri de viatd diferite, evidentiaza aceleasi trasaturi
caracteristice ale poporului get, remarcate de citre Herodot, si anume vitejia si
spiritul de dreptate. in plus, Dromichaites era nu numai un bun comandant de
oaste, ci si un politician diplomat care reusea si se faca ascultat de citre neamul
sau. Mai tarziu Burebista, Decebal se vor remarca prin aceleasi calitati.

De la Platon, despre care am amintit ceva mai devreme, aflam ¢d traco-dacii
erau medici priceputi. latd textul la care ficea referire si Ana Blandiana: ,Medicii
traci sunt superiori medicilor nostri greci, cici ei fnainte de a vindeca trupul, cauta
sa ingrijeasca sufletul... Tot asa stau lucrurile, Carmide, si cu acest descantec. Eu |-
am nvatat acolo in oaste, de la un medic trac, unul din ucenicii lui Zamolxe, despre
care se zice cd ii face pe oameni nemuritori. Spunea tracul acesta ca medicii greci
aveau dreptate s3 cuvanteze asa cum v-am aratat adineauri. Dar Zamolxis, adauga

el, regele nostru, care este un zeu, ne spune ci, dupa cum nu trebuie si ciutam a
ingriji ochii fara a tine seama de cap, nici capul nu poate fi ingrijit netindndu-se
seama de corp. Tot astfel trebuie si ddm ingrijire trupului dimpreund cu sufletul.
latd de ce, medicii greci nu se pricep la cele mai multe boli: pentru ¢ ei nu cunosc
intregul pe care il au de ingrijit. Daca intregul e bolnav, partea nu poate fi
sanatoasa. Cdci, ziceau ei, toate lucrurile bune si rele — pentru corp si pentru om in
intregul sdu — vin de la suflet si de acolo curg ca de la cap la ochi, prietene, zicea
el, sufletul se vindeci cu descantece. Aceste descantece sunt vorbele frumoase care
fac s se nasca in suflete intelepciunea”.
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Cetatile dacice si zona sacrd de la Sarmisegetusa atestd cunostintele mate-
matice si de astronomie ale stramosilor nostri si faptul cd dacii erau un popor in
plind ascensiune.

Ce am pastrat de la geto-daci? Probabil vitejia in momente cruciale. n ceea
ce priveste spiritul de dreptate, daca l-am fi mostenit, nu ne-am mai confrunta cu
atdta coruptie in societatea romaneasca actuald. Dupa atdtea secole de trans-
formari si de influente este greu sa-ti pastrezi nealterat felul de a fi. Se observa

deosebiri de la o generatie la alta, dar dupi aproximativ doud milenii! in general,
omul este o fiintd coruptibild. De aceea, daca vorbim despre mostenirea genetica
a unui popor, probabil ci defectele se transmit mai usor decat calitatile. Romanul
de astdzi nu se mai aseamana nici macar cu cel de acum un secol. Cum ar putea
sa se mai asemene cu stramosul s3u geto-dac de acum douad mii de ani?

Dar cum era romanul nostru de odinioars, cel care, dupa retragerea aureliana,
trdia organizat in obsti, unele mentinute pana in perioada regimului comunist.

in primul rand obstea reprezenta un nucleu care isi crease propriile legi. Nu
era necesard forta coercitivi pentru respectarea lor. Exista respectul, buna-
credinta si rusinea fata de ceilalti. Fiecare isi cunostea locul in comunitate, fiecare
stia ce are de ficut. Functionau, de asemenea, principiul egalitatii si al solidaritatii
intre membrii obstii. Erau solidari la necaz, in momentele de cumpang, dar si la
bucurie. La evenimentele fericite, nunta, botez, participa intreaga comunitate.

Transpusa juridic, solidaritatea a functionat, mai ales dupa formarea statelor
feudale, in cazul in care unul dintre membrii obstii nu si-a achitat birul sau daca
a savarsit o infractiune.

Regulile obstii erau si de natura juridica, dar vizau si aspecte ale vietii cotidiene.
De exemplu, erau norme care reglementau munca in comun: impartirea terenurilor
pe loturi, impartirea loturilor pe familii care le munceau de la un an la altul, rotatia
campurilor de culturs, timpul de muncs, impartirea productiei.

Legitura profunda pe care romanul a avut-o cu pamantul sdu a determinat o
reglementare amanuntitd a institutiei proprietatii. Aceasta era fmpartita, ca si la
stramosii geto-daci, in proprietate comuna sau devalmasa si proprietate individuala.

Dreptul de proprietate devalmasa se exercita asupra padurilor, pasunilor sau
apelor, in timp ce dreptul de stipanire personald revenea fiecirui membru al
obstii pe anumite portiuni de teren desprinse, cu aprobarea tuturor, din stapa-
nirea devalmasa.

As vrea s3 ma opresc doar asupra modului in care era reglementatd stapanirea
comuna sau individuald asupra padurilor.

Dreptul de folosintd devilmasa consta in posibilitatea de a vana animale
salbatice, a tdia lemne pentru casd, a introduce vite pentru pasunat sau porci
pentru jir, a cosi fan, a tdia frunze pentru oi si capre, a culege fructe de padure si
plante de leac.
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Cu aprobarea membrilor obstii puteau fi scoase portiuni de padure din
folosinta comuna. Aceste portiuni purtau numele de ,branisti”, iar in Legea tarii

sau dreptul cutumiar roménesc s-a constituit un ansamblu de norme care
reglementa regimul acestora, numit ,Legea branistii”. In virtutea acesteia, stapanul
folosea branistea in exclusivitate si o apara de straini. Orice incdlcare a acestui
drept era pedepsit®.

Cu alte cuvinte, fie cd era vorba de proprietatea devialmass, fie ca era vorba
de stapanirea personald, exista un set de reguli care stabilea in mod amanuntit
modul in care proprietarul sau proprietarii puteau si se foloseascd de paduri.
Strainilor nu le era permis si se foloseascd de padure si orice incilcare atragea
sanctiuni. Romanul stia la acea vreme cum s3 ocroteascd codrul pe care-l
considera ,frate”. Astizi, in goana exacerbatd dupa venituri, romanul a uitat de
fratia de odinioara si taie fara limite aurul nostru verde, transformand padurea in
desert. Si mai are si puterea de a se mira de schimbarile de clim3, de alunecarile
de teren, de poluare si de bolile necrutitoare. Daca s-ar uita un pic in urma ar
putea sa-si aduca aminte cum trebuie si de ce trebuie ocrotitd natura.

Am dorit si m3 opresc asupra acestui aspect evidentiind, totodatd, anumite
trasaturi de caracter ale noastre, pe care unii dintre noi le-au pierdut.
Solidaritatea, respectul fatd de semeni, dar si fatd de mediul inconjurator, crearea
si aprecierea valorilor autentice, spiritul de dreptate, curajul ar trebui conservate.
in caz contrar, vom deveni o societate stearpa care si-a pierdut spiritul, pentru ci
a uitat de unde a plecat, iar viitorul unei astfel de societati devine incert.

O mentalitate inradacinata gresit se poate schimba prin educatie, iar istoria
unui popor este una dintre pietrele de temelie ale acestei educatii. De aceea, nu
putem si nu avem voie s3 uitam sau sa ne ignoram trecutul!

'S E. Cernea, E. Mo]cu’g, Istoria statului s7 a’reptu/ui roménesc, Ed. Universul ]uridic, Bucuresti,
2006, pp. 129-133.
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I Summary

The European Court of Justice is asked to state if the Memorandum of
Agreement signed by the European Comission and Romania and to verify the relation
between the European Union law and a legislation aiming to ensure the compliance
with the objectives established by the Memorandum.

IKeywords: Financial agreement, financial crisis, cumulus of pension and salary.

in cauza Florescu si altil, Curtea de Justitie a Uniunii Europene (de aici inainte
Curtea) a fost chemata de citre Curtea de Apel Alba lulia si raspunda daca
Memorandumul de intelegere din 23 iunie 2009, incheiat intre Comunitatea Euro-
peana si Romania, poate fi considerat un act, decizie, comunicare etc. cu valoare
juridica in sensul stabilit de Curtea de Justitie (Hotararea din 3 februarie 1976, [59/75],
Flavia Manghera, si Hotdrarea din 20 martie 1997, C-[57/95], Franta/Comisia) si poate
fi supus interpretarii Curtii de Justitie a Uniunii Europene?

In partea 1 a acestei lucrari vom rezuma pe scurt situatia de fapt, iar in partea a
11-a vom analiza Concluziile Avocatului General, pentru ca, in final, sd creionam felul
in care Curtea va putea raspunde celor doud intrebari, precum si impactul pe care il
va avea decizia acesteia (partea a Ill-a), cu scopul de a valorifica potentialul acestei
hotarari cu privire la protectia drepturilor omului (in cazul de fatd dreptul la munca
si dreptul la pensie) in contextul crizei economice.

Starea de fapt

in fapt, reclamantii au dobandit pensia de serviciu pentru limitd de varsta si
vechime de peste 34 de ani in magistraturd in 2009. Incepand cu anul 1994,

' CJ.ULE., cauza C-258/14.



reclamantii au debutat in activitatea didactica universitara, activitate compatibila
cu profesia de magistrat, prin ocuparea postului ca urmare a promovarii unui

concurs organizat de Facultatea de Drept a Universitatii ,Lucian Blaga” din Sibiu®.

Cadrul normativ de la momentul dobéandirii dreptului la pensie a fost Legea
nr. 303/2004 privind statutul judecitorilor si procurorilor. Astfel, pensia recla-
mantilor a fost stabilitd pe baza contributiei la asigurarile sociale si a indeplinirii
conditiilor de vechime in magistraturd, precum si conditiilor legate de varsta
legala de pensionare.

Ca urmare a aparitiei crizei economice si a propagarii efectelor sale la nivel
national si european, guvernul romén a incheiat cu Comunitatea Europeana un
Memorandum de intelegere® si un Acord de imprumut de pana la 5.000.000.000
euro in care Romania avea calitatea de Imprumutat si Comunitatea Europeani
calitatea de Imprumutitor®.

Statul roman a ales s3 transpund Memorandumul de mai sus in ordinea juri-
dica nationald prin O.U.G. nr. 82 din 30 iunie 2009°, urmata de Legea de aprobare
164 din 25 noiembrie 2009 si Legea nr. 329 din 7 noiembrie 2009 privind
reorganizarea unor autoritati si institutii publice, rationalizarea cheltuielilor publice,
sustinerea mediului de afaceri si respectarea acordurilor cadru cu Comisia Euro-
peand si Fondul Monetar International (in prezent abrogat3)°.

Articolul 2 din Legea 329/2009 (de aici inainte Legea) dispunea ca: ,Masurile
instituite de prezenta lege au caracter exceptional si urmaresc reducerea efectelor
crizei economice si indeplinirea obligatiilor ce rezulti din Memorandumul de
intelegere dintre Romania si Comunitatea Europeand (...) si din Acordul stand-by
incheiat intre Romania si Fondul Monetar International’.

Mai precis, raportat la cauza noastra, Capitolul 1V al Legii se referea expres la
cumulul dintre pensie si salariu, in scopul reducerii cheltuielilor bugetare, iar
aceste dispozitii au fost interpretate de catre Ministerul Muncii, Familiei si Protec-
tiei sociale.

Concret, Legea interzicea cumulul pensiei cu veniturile din salarii, cu
respectarea a doud conditii cumulative: beneficiarul pensiei era angajat in sectorul
public si cuantumul pensiei nete cuvenite sau incasate era mai mare decit salariul
mediu brut pe tard utilizat cu ocazia fundamentarii bugetului asigurarilor sociale
de stat.

? Observatiile reclamantilor referitor la cauza C-258/14 Florescu s.a. par. 5.

3 Disponibil la adresa de internet http://ec.europa.eu/economy finance/publications/publication15409_
en.pdf, consultat ultima dat3 la 22 ianuarie 2017.

* Semnate la Luxemburg la 23 iunie 2009 si la Bucuresti la 18 iunie 2000.

5 Publicati in M. Of. nr. 455 din 1 iulie 2009.

6 Publicati in M. OFf. nr. 761 din 9 Noiembrie 2009, abrogaté prin Legea 134/2014, pub]icatE! n
M. Of. nr. 753 din 16 octombrie 2014.
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Astfel, legea impunea persoanei aflate in acest caz si opteze intre a-si mentine

dreptul la pensie, dar a renunta la locul de munci, si a-si mentine locul de munca
suspendand plata pensiei. Legea prevedea si un termen in care trebuia manifestata
optiunea: 15 zile lucrdtoare de la intrarea in vigoare a legii sau de la survenirea
situatiei ce a generat cumulul, sub sanctiunea incetarii de drept a activitatii salariate
sau a raporturilor de serviciu.

Reclamantii au fost nevoiti s3 isi exprime optiunea, alegdnd continuarea
raporturilor de munca si suspendarea dreptului la pensie si intentand o cerere de
chemare in judecats, solicitand: inldturarea Legii de la aplicare, invocand neconfor-
mitatea cu dreptul Uniunii Europene, anularea deciziilor de suspendare a platii
pensiilor si plata efectiva a pensiei. La nivelul instantelor nationale, pretentiile recla-
mantilor au fost respinse atat la fond, cat si in calea de atac. Acest lucru a generat
introducerea unei cereri de revizuire, cerere ce se afla pe rolul instantei nationale si
care a determinat formularea intrebarilor preliminare.

intrebarile la care Curtea a fost chemati s3 raspundi sunt:

1) [Memorandumul de intelegere] poate fi considerat un act, decizie, comu-
nicare etc. cu valoare juridicd in sensul stabilit de Curtea de Justitie [Hotdrdrea
din 3 februarie 1976, Manghera si altii (59/75, EU:C:1976:14), si Hotardrea din 20
martie 1997, Franta/Comisia (C-57/95, EU:C:1997:164)], si poate fi supus interpre-
tarii Curtii?

2) In caz afirmativ, [memorandumul de intelegere] trebuie interpretat in
sensul cd, in vederea reducerii efectelor crizei economice prin reducerea cheltu-
ielilor de personal, Comisia Europeand poate in mod valabil si impuna adoptarea
uner legi nationale prin care si fie retras dreptul unei persoane de a incasa pensia
contributivd de peste 30 de ani, stabiliti legal si incasatd anterior legii, pentru
motivul cd aceastd persoand primeste salariu pentru o activitate prestatd in baza
contractului de munca, diferitd de cea din care a fost pensionat?

3) [Memorandumul de intelegere] trebuie interpretat in sensul c3, in vederea
reducerii crizei economice, Comisia Europeand poate in mod valabil sa impuna adop-
tarea unei legi nationale prin care sd fie retras in totalitate si sine die dreptul unei
persoane de a incasa pensia contributivd de peste 30 de ani, stabilitd legal si incasatd
anterior legii, pentru motivul ca aceastd persoand primeste salariu pentru o activitate
prestatd in baza contractului de munca, diferita de cea din care a fost pensionat?

4) Memorandumul in integrum si cu precadere pct. 5 lit. d) din memoran-
dum, care se referd la reorganizarea si eficientizarea administratiei publice,
trebuie interpretate in sensul c3, in vederea reducerii crizei economice, Comisia
Europeana a impus in mod valabil adoptarea unei legi nationale care instituie
interdictia cumulului pensiei cu salariul in privinta functionarilor pensionati din
institutiile publice?



5) Art. 17, art. 20, art. 21 si art. 47 din Cartd, art. 6 TUE, art. 110 TFUE,
principiul securitatii juridice tras din dreptul comunitar si jurisprudenta Curtii

pot fi interpretate ca opundndu-se unei reglementari precum art. 21 alin. (2) din
Legea nr. 554/2004, care pre/vede], in ipoteza incalcarii principiului prioritatii
dreptului Uniunii Europene, posibilitatea revizuirii hotardrilor judecatoresti interne
pronuntate exclusiv in materia contenciosului administrativ si nu permit/e]
posibilitatea revizuirii hotardrilor judecitoresti interne pronuntate in alte materii
(civil, penal, comercial etc.) in ipoteza incalcarii aceluiasi principiu al prioritatii
dreptului Uniunii Europene prin aceste din urmd hotarari?

6) Art. 6 TUE, in versiunea consolidata din 2010, se opune uner legislatii a unui
stat membru care conditioneaza plata pensiei magistratilor de cariera, stabilita pe
baza contributiei acestora timp de peste 30 de ani vechime in magistratura, de
incetarea contractului de munca al acestora in invatamantul superior juridic?

7) Art. 6 TUE, in versiunea consolidatd din 2010, art. 17 alin. (1) din Cartd si
Jjurisprudenta Curtii se opun unei legislatii care expropriaza dreptul de proprietate
asupra pensiei, desi a fost stabilit in baza contributiei de peste 30 de ani, iar separat,
pentru activitatea universitard, magistratii au contribuit si contribuie la fondul de
pensii?

8) Art.] 6 TUE, in versiunea consolidatd din 2010, precum si dispozitiile art. 2
alin. (2) lit. b) din Directiva 2000/78, privind egalitatea de tratament intre
persoane, fard deosebire de rasd sau origine etnicd si jurisprudenta Curtii se opun
unei hotardri date de Curtea Constitutionali a unui stat membru, care, in
controlul de constitutionalitate a legii, stabileste ca dreptul la cumulul pensiei cu
salariul apartine doar persoanelor cu mandat, inliturind astfel de la acest drept
pe magistratii de carierd, cirora le este interzisd incasarea pensiei stabilite in baza
contributiei personale timp de peste 30 de ani, pe motiv ci au pastrat functia
didacticd in invatamantul superior juridic?

9) Art. 6 TUE, in versiunea consolidata din 2010, si jurisprudenta Curtii se opun
unei legislatii care conditioneaza sine die plata pensiei magistratilor stabilit/e] in baza
contributiei de peste 30 de ani de incetarea activitatii universitare?

10) Art. 6 TUE, in versiunea consolidatd din 2010, si jurisprudenta Curtii se
opun unei legislatii care distruge justul echilibru ce trebuie pastrat intre protectia
proprietatii indivizilor si cerintele interesului general, obligdnd doar o anumiti
categorie de persoane sd suporte pierderea pensiei de magistrat sub cuvint cd
presteazad activitate universitara?’.

Data fiind aparitia hotararii Curtii in cauza Tarsia’, consideram cd nu mai este
de actualitate si ne referim la intrebarile legate de calea de atac a revizuirii.
Curtea a statuat cu aceastd ocazie ca ,dreptul Uniunii (...) nu trebuie interpretat

7 CJ.U.E, hotdrarea din 6 octombrie 2015 din cauza C-69/14.
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in sensul cd nu se opune, in imprejurari precum cele din litigiul principal, ca o
instanta nationald sa nu aiba posibilitatea de a revizui o hotarare judecitoreasca

definitivd pronuntatd in cadrul unei actiuni de naturd civils, in cazul in care
aceasta hotarare se dovedeste a fi incompatibild cu dreptul Uniunii retinuta de
Curtea de Justitie a Uniunii Europene ulterior datei la care hotararea mentionata
a ramas definitiva, chiar daca o astfel de posibilitate existd in ceea ce priveste
hotararile judecitoresti definitive incompatibile cu dreptul Uniunii pronuntate in
cadrul unor actiuni de naturd administrativa”®.

Din natura intrebarilor preliminare trimise observam complexitatea problemelor
de drept la care trebuie si raspundd Curtea de la Luxemburg: lasdnd deoparte
intrebarea la care s-a raspuns in cauza Tarsia, putem imparti celelalte intrebari in
functie de problematica pe care o ridica.

in cele ce urmeazi, vom analiza intrebirile, incercand si anticipam ce va solu-
tiona Curtea cu privire la intrebarile preliminare, raportandu-ne la sustinerile partilor
si la analiza Avocatului General Bot.

in primul rand, este Curtea competentd si se pronunte cu privire la inter-
pretarea Memorandumului de intelegere?

Pentru a raspunde acestei intrebari trebuie, mai intéi, sa stabilim care este va-
loare juridica a acestui Memorandum.

Memorandumul de intelegere este un act al Uniunii Europene, dat fiind faptul
cd este un act adoptat de institutii. Art. 143 din Tratatul privind Functionarea
Uniunii Europene (de aici fnainte TFUE) atribuie Uniunii Europene competenta
de a asigura angajamente fatd de un stat membru. Acest articol a instituit un
mecanism de ajutor reciproc, mecanism ce a fost dezvoltat de Regulamentul
332/2002. Art. 1 al Regulamentului dispune ca autorizeaza Comisia s3 contracteze
fmprumuturi pe pietele de capital sau la institutii financiare pentru punerea in
aplicare a mecanismului de asistentd financiara pe termen mediu ce permite
acordarea de fmprumuturi unuia sau mai multor state membre care se afls in
dificultate ori se confruntd cu un risc major in ceea ce priveste balanta de plati
curente sau miscarile de capital.

Din interpretarea acestui Regulament, rezults ci, dacd un stat membru are
dificultati sau cu privirea la care exista pericolul de a aparitie a unor dificultati
grave pentru balanta de plati, organul ce poate recomanda asistenta este Comisia
Europeand, recomandarea fiind supusa aprobarii Consiliului prin decizie. Ulterior
deciziei luate de Consiliu, Comisia este autorizatd si contracteze in numele
Comunitatii Europene pe pietele de capital sau de la institutii financiare. Cu aceastd
ocazie, Comisia si statul membru incheie un contract de intelegere care prevede
conditiile stabilite de Consiliu, in baza atributiilor conferite de Regulament.

¥ CJ.ULE, hotirarea din 6 octombrie 2015 din cauza C-69/14, par. 28-29 si par. 39.



Raportat la situatia Romaniei, se disting doua momente-cheie: acela al acor-
darii asistentei financiare si acela al acordarii unui fmprumut financiar de pani la
5 miliarde de euro.

Obiectivul memorandumul este asumarea de catre statul membru a unor
obiective de ordin economic in vederea obtinerii unui sprijin financiar.

Raportat la posibilitatea acestui Memorandum de a impune adoptarea unei legis-
latii nationale de natura celei prezente in litigiul principal - interzicerea cumulului
salariu-pensie, trebuie mentionat ci art. 3 din Memorandum impunea limite ce
trebuie respectate de statul romadn pentru obtinerea transelor de fmprumut:
renuntarea la cresterile salariale din domeniul public, reducerea suplimentara a chel-
tuielilor cu bunurile si serviciile®, incoronate de aplicarea satisfacitoare a programului
economic de guvernare'. Obiectivele generale ale Memorandumului au fost stabilite
cu privire la consolidare fiscald, guvernanta fiscald, politici monetara si a sectorului
financiar, precum si la o reforma structurald ce se rasfrange asupra mai multor
paliere. Enumerarea ce se referd la modul in care balanta bugetara poate fi reglata
are caracter exemplificativ, nefiind exhaustiva. Astfel, este evident cd nu este stabilit
in sarcina statului roman s3 reformeze sistemul in sensul interzicerii cumulului
pensie-salariu.

Cu privire la intrebarea daca Memorandumul poate impune statului s adopte
o legislatie precum cea care elimind posibilitatea cumulului pensiei cu salariul,
consideram ca trebuie subliniate citeva aspecte. Asa cum am mentionat mai sus,
acordarea transelor de imprumut a fost conditionats de respectarea anumitor
obiective fixate prin Memorandum. Reformarea sistemului de pensii s-a regasit,
gratie importantei pe care o ocupa in construirea sistemului social al statului si
raportat la proportia din bugetul de stat pe care o absoarbe, printre dezideratele
Memorandumului. Acesta din urma doar genereaza directii si principii diriguitoare,
fara a mentiona in mod expres interzicerea cumulului dintre pensie si salariu si fara
a impune statului semnatar sa aleaga una dintre punctele de reforma enumerate cu
tithu exemplificativ.

Observatiile depuse de Ministerul Afacerilor Externe in prezenta cauza subliniaza
acest aspect, considerand cd madsura interzicerii cumulului dintre pensie si salariu
cade In marja de apreciere a statului cu privire la mijloacele pe care le va utiliza,
raportat la atingerea obiectivelor impuse de Memorandum".

Avocatul General Bot considera ca se impune ca intrebarile sase, sapte, noua
si zece sa fie tratate impreund. Prin acestea, instanta nationald doreste s3 se

 Art. 3 din Memorandumul de intelegere intre Comunitatea Europeand si Roméania din 23 iunie
2009, in vigoare din 1 iulie 2009.

' Art. 4 din Memorandumul de ?n’ge]egere intre Comunitatea Europeana si Romania din 23 iunie
2009, n vigoare din 1 iulie 20009.

"' Observatiile Ministerului Afacerilor Externe, cauza Florescu, par. 52.
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stabileasca daca art. 6 al Tratatului privind Uniunea Europeana si art. 17, art. 20 si
art. 21 din Carta Drepturilor Fundamentale a Uniunii Europene trebuie interpretate
in sensul ca se opun unei legislatii nationale precum cea pusa in discutie in cadrul

litigiului principal: interzicerea cumulului pensiei nete din sectorul public cu
veniturile realizate din activitati exercitate in cadrul institutiilor publice daca nivelul
acestora depaseste nivelul salariului mediu brut pe economie utilizat la fundamen-
tarea bugetului asigurarilor sociale de stat.

Pentru a raspunde la aceste intrebari, se impune sublinierea faptului ca cerintele
ce rezulta din protectia drepturilor si libertitilor fundamentale sunt obligatorii
pentru statele membre in cazul in care este necesara punerea in aplicare a dreptului
Uniunii, numai in conditiile n care nu incalcd cerintele respectivului act”.

in cazul de fats, Concluziile Avocatului General® subliniazi c3 legislatia adoptata
pentru a complini obiectivele de redresare economicd marcate de Memorandumul de
intelegere poate face obiectul unei analize raportat la prevederile Cartei, dat fiind
faptul ca rolul acelei legislatii constd in punerea in aplicare a prevederilor unui act ce
face parte din dreptul Unional.

Avocatul General concluzioneazd i, desi Memorandumul lasd o marja de
apreciere statului pentru a decide cu privire la masurile ce au eficienta maxima
raportat la situatia nationald, aceasta nu are o inraurire asupra competentei Curtii de
a verifica respectarea Cartei. Obiectivele fixate in cadrul Deciziei nr. 2009/459 si in
Memorandum sunt suficient de explicite pentru a constitui o reglementare specifica a
dreptului Uniunii'* in domeniul supravegherii financiare, fiind parte declarata din
programul intreprins in vederea contracararii efectelor crizei economice.

Avocatul General alege s3 se refere doar la art. 17 din Carts, dat fiind faptul
c3, n redactarea intrebarilor preliminare, instanta de trimitere doar enumera art. 20
si art. 21, fard a specifica, de fapt, care sunt motivele pentru care alege sa le invoce®.
Astfel, cu privire la art. 17 din Cartd, este necesara interpretarea sa coroborat cu
art. 1 al Protocolului 1 la Conventia Europeand a Drepturilor Omului. Curtea
Europeand a drepturilor Omului a statuat in jurisprudenta sa ca ,acest articol nu
creeazd un drept de a dobandi bunuri” si ,nu impune nicio restrictie libertatii
statelor contractante de a decide cu privire la instituirea unui regim de protectie

? CJ.UE., hotirarea din 11 octombrie 2007, Mdéllendorf si Mollendorf-Niehuus, C-117/06,
EU:C:2007:596, pct. 78; C.JU.E, ordonanta din 7 martie 2013, Sindicato dos Bancdrios do Norte si
altii (C128/12, nepublicati, EU:C:2013:149, pct. 10); CJ.U.E., hotirarea din 10 iulie 2003, Booker
Agquaculture si Hydro Seafood, C-20/00 si C-64/00, Rec., p. 1-7411, pct. 88.

" Concluziile Avocatului General Bot in cauza Florescu c. Romaniei, par. 63, disponibile online la
http://curia.europa.eu/juris/document/document.jsf?text=&docid=186508&pagelndex=0&doclang=RO&
mode:Ist&dir:&occ:ﬁrst&part:l&cid:79]ll, consultat la 28 ianuarie 2017.

** Idemn, par. 69.

5 Concluziile Avocatului General Bot in cauza Florescu c. Roméniei, par. 72.



sociald sau de a alege tipul ori nivelul prestatiilor care trebuie acordate in temeiul

unui astfel de regim. In schimb, in cazul in care un stat contractant adoptd o
legislatie care prevede plata automatd a unei prestatii sociale, indiferent daca de
acordarea acestei prestatii depinde sau nu depinde de plata prealabild a unei con-
tributii, trebuie s3 se considere c3 aceasta legislatie d3 nastere pentru persoanele
care indeplinesc conditiile previazute de aceasta unui interes patrimonial care
intrd in cAmpul de aplicare a art. 1 din Protocolul 1”°.

Tot din jurisprudenta constantd a Curtii Europene a Drepturilor Omului stim
cad dreptul la pensie nu este garantat ca atare de Conventie, iar art. 1 nu poate fi
interpretat in sensul ca da dreptul la o pensie”.

Art. 1 al Protocolului 1 dispune: ,Orice persoana fizicd sau juridica are dreptul
la respectarea bunurilor sale. Nimeni nu poate fi lipsit de proprietatea sa decit
pentru cauzd de utilitate publicd si in conditiile prevazute de lege si de principiile
generale ale dreptului international’.

Din interpretarea acestui articol rezulta c3 dreptul de proprietate poate fi
violat fie prin eliminarea acestui drept, fie prin limitarea acestuia. Posibilitatea
restrangerii unor drepturi sau libertdti poate fi impusd numai in conditiile expres
prevazute de art. 52 alin. (1) din Carta Drepturilor Fundamentale a Uniunii Europene,
anume: trebuie s3 fie prevazutd de lege si sa respecte substanta acestor drepturi
si libertati. In virtutea respectarii principiului proportionalititii, restrangerile impuse
trebuie s3 fie necesare si sa raspunda efectiv obiectivelor de interes general recu-
noscute de Uniune sau necesitatii protejarii drepturilor si libertatilor celorlalti.

Referitor la intrebarea opt cu privire la interpretarea art. 2 alin. (2) lit. b) din
Directiva nr. 2000/78, se solicita Curtii sa se pronunte cu privire la raportul dintre
aceastd dispozitie si art. 17 din Legea nr. 329/2009. Acesta dispune incetarea de drept
a raporturilor munca sau a raporturilor de serviciu ale angajatilor din domeniul
public care beneficiaza de o pensie mai mare decét salariul mediu brut in cazul in
care acestia nu au optat pentru continuarea raporturilor de munca sau a raporturilor
de serviciu. Astfel, ceea ce este pus in discutie este existenta unei discriminari.

Dispozitiile in cauza aratd ca :

,(1) In sensul prezentei directive, prin principiul egalititii de tratament se intelege
absenta oricarei discriminari directe sau indirecte, bazate pe unul din motivele
mentionate la art. 1.

(2) In sensul alin. (1):

(a) o discriminare directd se produce atunci cind o persoand este tratatd
intr-un mod mai putin favorabil decit este, a fost sau va fi tratatd intr-o situatie
asemdandtoare o alti persoand, pe baza unuia dintre motivele mentionate la art. I;

% A se vedea CED.O. Stummer c. Austriei [GC], din 7 iulie 201, CE:ECHR:2011:0707
]UD003745202, par. 82.

7 A se vedea C.ED.O., cauza Buchheit si Meinberg ¢. Germaniei, din 2 februarie 2006, CE:ECHR:
2006:0202DEC005146699, par. 10.
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(b) o discriminare indirectd se produce atunci cind o dispozitie, un criteriu
sau o practica aparent neutrd poate avea drept consecintd un dezavantaj special
pentru persoane de o anumitd religie sau cu anumite convingeri, cu un anumit

handicap, de o anumitd virsti sau de o anumitd orientare sexuald, in raport cu
altd persoanda [...]”.

5 Art. 3 alin. (1) din aceeasi directivd prevede:

Jn limitele competentelor conferite Comunititii, prezenta directivd se aplicd
tuturor persoanelor, atat in sectorul public, cit si in cel privat, inclusiv organismelor
publice, in ceea ce priveste:

]

(c) conditiile de incadrare si de munca, inclusiv conditiile de concediere si de
remunerare;

[

Asa cum se retine si in concluziile Avocatului General®®, in cauza SCMD" Curtea
opineazd ca ,din moment ce reglementarea in discutie in litigiul principal nu
impiedica si nici nu limiteazd participarea la viata activi a persoanelor pe care le
vizeaza®, nu se poate considera ca ea constrange in mod automat aceste persoane sa
se retragd de pe piata muncii (a se vedea, prin analogie, hotirdrea Rosenbladt,
C-45/09, EU:C:2010:601, punctul 75)”.

Din moment ce asa-zisul tratament discriminatoriu din cauza pusa in discutie
are la baza calitatea persoanei de angajat in domeniul public, aceastd situatie nu
poate genera aplicarea art. 17 din Carta.

De ce este importantd cauza Florescu contra Roméniei?

Desi s-a subliniat cd legislatia ce face obiectul analizei in cauza Florescu a fost
abrogata, hotdrarea Curtii ramane inca de interes din multiple motive.

in primul rand, este important de stiut daci Memorandumul din cauza
noastra si, mai apoi, restul Memorandumurilor incheiate in temeiul art. 143 TFUE
pot fi considerate un act al Uniunii in sensul Tratatelor.

in al doilea rand, dat fiind faptul ci, in urma crizei economice, la nivelul
Uniunii Europene si la nivelul statelor membre au fost adoptate numeroase
masuri de austeritate care au avut un caracter controversat, este important si
observam daca CJ.U.E va avea o schimbare de atitudine raportat la felul in care
statele au ales s3 limiteze efectele crizei economice. Astfel, jurisprudenta de pana

" Concluziile Avocatului General Bot in cauza Florescu c. Roméniei, par. 88.

' CJ.ULE, hotararea din 21 mai 2015, C-262/14.

20 CJ.UE, hotirarea Palacios de la Villa, C-411/05, par. 45; CJ.UE, hotirarea Age Concern
England, C-388/07, par. 27.



acum a mers intr-o directie in ceea ce priveste presupusele incalcari ale dreptului

Uniunii generate de masurile de austeritate implementate la nivel national: Curtea
a considerat cd std in marja de apreciere a statului s decidd cum va lupta im-
potriva efectelor crizei economice si cum va echilibra balanta bugetara.

intrebarea principald este, de fapt, alta. Din moment ce criza economici a fost
generata chiar de mutatiile suferite la nivelul Uniunii Europene in vederea construirii
unei piete unice®, care este granita dintre interventia Statului si interventia Uniunii in
limitarea exercitiului unor drepturi si libertati, sub aripa ,securitatii nationale” sau
yinteresului public’, amenintate de efectele crizei economice? Masurile de austeritate
au avut un impact devastator asupra sistemului de protectie sociala la nivelul statelor
membre, fiind generate de presiunile aplicate de citre Fondul Monetar International
sau organisme ale Uniunii Europene in vederea acordarii unui ajutor financiar®.

Jurisprudenta Curtii a mers pand acum in directia in care explica faptul ca
programele de ajutorare financiard nu impun statelor s adopte un anumit program,
ci doar s3 ajungd la un anume rezultat, in cazul nostru redresarea financiara si
echilibrarea balantei bugetare. La nivelul statelor membre, Curtile Constitutionale
au reactionat diferit la verificarea constitutionalititii legilor ce implementau
programele de recuperare economica. Astfel, Curtea Constitutionala a Portugaliei
a statuat ca suspendarea tichetelor de vacanta pentru angajatii din sectorul public
si pentru pensionari reprezinta o incalcare a dreptului la egalitate din moment ce
numai o anumita categorie de angajati era atinsa de aceste prevederi®, pentru ca,
ulterior, sd considere cd anumite prevederi privind salariile din sectorul public si
impozitarea sunt incompatibile cu principiile egalititii si proportionalitatii din
moment ce doar o categorie anume a fost afectats de aceste masuri, raportat la
faptul ¢ existau si alte masuri ce puteau fi implementate pentru atingerea acelorasi
scopuri’®. Curtea Constitutionala din Letonia a statuat in 2009 ca reducerea pensiilor,
ca urmare a programului de combatere a crizei economice, a reprezentat o masura
excesiva si ca Guvernul a esuat in a asigura prevederi potrivite perioadei de tranzitie®.

Mai mult, Curtea Constitutionald din Germania a statuat ca statul german are
obligatia de a garanta indivizilor un minim de protectie care sa garanteze dem-
nitatea umana (Hartz IV and Asylum Seekers).

* Iris Goldenr Lang, The EU financial and migration crises: Two Crises: Many facets of EU
solidarity, disponibil la https://www.pravo.unizg.hr/images/50016423/Tw0%20EU%20Crises%20-%20
Many%20Facets%200f%20EU%20Solidarity Iris%20Goldner%20Lang.pdf, consultat la 25 ianurie 2017.

* Anne Heise, Hanna Lierse, Budget consolidation and the European Social Model: The Effects
of the European Austerity Programme on Social Security Systems, disponibil la
http://library.fes.de/pdf-files/id/ipa/07891.pdf, consultat la 29 ianuarie 2017.

* Curtea Constitutionald a Portugaliei, hotirarea nr. 353/2012 (5 iulie 2012).

** Curtea Constitutionald a Portugaliei, hotirarea nr. 187/2013 (5 aprilie 2013).

* Curtea Constitutionald a Letoniei, cauza 2009-43-01 (21 decembrie 2009).
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Tot jurisprudenta Curtii de Justitie a Uniunii Europene ne spune c3, pentru a
analiza efectele unui act al Uniunii Europene prin prisma protectiei drepturilor si
libertatilor individului, se impune sd ne raportam la dreptul Uniunii cu o particu-
laritate: anume interpretarea evolutiva, raportat la perioada in care acesta apare®.

Astfel, nu putem si evitim a ne pune intrebarea daci este criza economica
un motiv intemeiat ca, interpretind Memorandumul in cauzi, raportat la Carta si
la dreptul Uniunii, Curtea si spuna odat3 in plus ca Uniunea Europeand nu a

fixat obligatii de mijloc statelor, ci doar de rezultat.

Asta tinde si fie si atitudinea Curtii Europene a Drepturilor Omului, invocand
faptul ca Statului nu i s-a dat un mandat clar in acest context, construind in jurul
statului un ,zid” ce se traduce in marja larga de apreciere®.

Care vor fi efectele crizei economice reflectate in implementarea unor masuri
de austeritate asupra asa-zisului ,model social european” si asupra Europei sociale
este o intrebare la care timpul ne va raspunde.

26 CJ.U.E, hotirarea din 30 iulie 1996, Bosphorus (C-84/95, Rec., p. 1-3953, pct. 13 si 14).
#7 Cum este, de exemp]u, cazul C.E.D.O., Koufaki c. Greciei, cauza 57675012, hotirarea din
7 mai 2013.
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I Summary

This study focuses on several medical concepts that the Romanian Penal Code
uses. This analysis arises from the necessity of understanding certain legal concepts, a
process that is fundamental in any rule of law. In order to obey the law, the legal
language must be clear and accessible. Although the law uses in the legal
constructions of some crimes terms like abortion, fetus, giving birth, the criminal law
doesn't define them.Considering that these terms can not only lead to medical
problems, but also ethic and religious disputes, 1 find it necessary to transfer these
concepts from a medical perspective to a legal one. This operation is useful for every
person in order to give him the possibility to adjust his conduct according to a legal
standard and foresees the consequences of his actions.

IKeywords: rule of law, concept, fetus, abortion, birth.

1. Despre necesitatea intelegerii unor concepte

in art. 1 alin. (3) din Constitutia Roméaniei' se prevede ci ,Roméania este stat
de drept”, adicd un stat supus dreptului, caracterizat de domnia unei legi certe,
clare si previzibile. Rolul statului de drept este de a se asigura ca toti termenii
utilizati de textele legale sunt intelesi de destinatarii normei, astfel incit fiecare
individ s3 poata prevedea consecintele juridice ale nerespectarii dispozitiei legale.

Pentru ca maxima ,nemo censetur jgnorare legem” s nu ramana doar o expresie
frumos formulatd, trebuie ca limbajul legii sa fie clar si accesibil’. Securitatea juridics,

* E-mail: opreadianac@gmail.com.

' Constitutia Romaniei, actualizatd si republicatd in M. Of. nr. 767 din 31 octombrie 2003,
disponibi]é la http://www.constitutiaromaniei.ro/art—l—statu]—roman/, accesat la 6 februarie 2017.

2 D.C. Danisor, 1. Dogaru, Gh. Danisor, Teoria Generali a Dreptu/ln; ed. a 2-a, Ed. C.H. Beck,
Bucuresti, 2008, p. 452.
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precum si principiul legalitatii infractiunilor si pedepselor impun un drept clar, care

sa nu suscite interpretari si aplicari diferite ale legii. De aceea, se remarca, de cele
mai multe ori, o definire a conceptelor utilizate in chiar textele legale care le cuprind.
Asadar, preocuparea legiuitorului pentru explicarea notiunilor vine din dorinta
acestuia de a nu se interpreta in mod eronat dispozitiile legale de citre organele
insarcinate cu aplicarea acestora. De asemenea, o definire a termenilor nu doar
previne abuzurile din partea organelor judiciare, dar restrange si sfera de actiune a
destinatarilor normei, trasand in acest mod limitele participantilor pe scena juridica.
Cu toate acestea, nu putem vorbi despre obligativitatea absolutd a legiui-
torului de a defini toate notiunile folosite. in acest sens, existd si un principiu
potrivit cdruia orice concept nedefinit va fi interpretat in sensul avut de acesta in
limbajul comun?. Altfel spus, ori de cate ori termenul utilizat in norma legald nu
are sensul comun, apare ca esentiald o definire a acestuia in chiar actul normativ
care il prevede. Aceasta definitie se impune cu atdt mai mult in dreptul penal,
unde normele sunt restrictive de drepturi si individul ciruia i se adreseaza norma
legala trebuie sd cunoascia foarte bine continutul acesteia.
in Partea generald a Codului penal, in Titlul X, legiuitorul a considerat ca fiind
necesar sa lamureasca intelesul unor termeni sau expresii folosite in legea penala.
Pentru a va convinge, aduc drept exemplu art. 175 C. pen.?, care defineste notiunea
de ,functionar public” in sensul legii penale. Acest articol schimba intelesul notiunii
asa cum este ea perceputa in dreptul administrativ’ sau in limbajul comun.
Agresiunile indreptate impotriva fatului, precum si infractiunile care implica
existenta acestuia® au ca specificitate utilizarea unor concepte medicale precum

® D.C. Danisor, Constitutia Romdniei comentatd. Titlul 1 - Principii generale, Ed. Universul
]uridic, Bucuresti, 2009, p. 39.

* Art. 175 C. pen. — alin. (1): ,Functionar public, in sensul legii penale, este persoana care, cu
titlu permanent sau temporar, cu sau fiard o remuneratie: a) exercitd atributii si responsabilititi,
stabilite in temeiul legii, in scopul realizirii prerogativelor puterii legislative, executive sau
judecitoresti; b) exercitd o functie de demnitate publicd sau o functie publicd de orice naturs;
c) exercitd, singurd sau impreund cu alte persoane, in cadrul unei regii autonome, al altui operator
economic sau al unei persoane juridice cu capital integral sau majoritar de stat, atributii legate de
realizarea obiectului de ativitate al acesteia”; — alin. (2): ,De asemenea, este considerati Func’;ionar
public, in sensul legii penale, persoana care exercitd un serviciu de interes public pentru care a fost
investitd de autoritdtile publice sau care este supusd controlului sau supravegherii acestora cu
privire la indeplinirea respectivului serviciu public”.

3 Potrivit art. 2 alin. (2) din Legea nr. 188/1999 privind statutul functionarilor publici, functio-
narul public este ,persoana numit, in conditiile legii, intr-o functie publicd”. Tn art. 2 alin. (1) al ace-
luiasi act normativ se prevede cd functia publicd ,reprezintd ansamblul atributiilor si responsa-
bilititilor, stabilite in temeiul legii, in scopul realizirii prerogativelor de putere publici de citre
administratia publicd centrals, administratia publici locals si autorititile administrative autonome”.

® A se vedea art. 189 alin. (1) lit. f) C. pen. (omorul calificat asupra unei femei gravide), art. 194
alin. (1) lit. d) C. pen. (vitidmarea corporali care a cauzat avortul).
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,avort”, ,sarcind”, ,nastere”, ,fat”. Acestea nu fac obiectul unor definitii in Partea
generald a Codului penal, Titlul X, prin urmare am putea deduce ca legiuitorul nu a

inteles sa le atribuie un alt sens decat cel comun. Interesant este de stabilit cum se
determina sensul uzual si daci el difera sau nu de sensul medical al termenului.

2. Sensul medical al conceptelor utilizate

Potrivit unui tratat de specialitate, avortul (din latinescul ,ab”, care inseamna
separare, indepartare, si latinescul ,ortus”, care semnifici nastere) reprezinta
wexpulzia produsului de conceptie inaintea atingerii viabilitatii fetale, estimata clasic la
circa 180 zile de Ia ultima menstruatie”.

Viabilitatea reprezinta ,posibilitatea nou-nascutului de a trdi autonom in con-
ditii de viata extrauterind”®. Tn principiu, momentul de inceput al viabilitatii
fatului a fost estimat ca fiind luna a sasea de sarcind®, dar au existat si voci" care
plaseaza acest moment in luna a saptea.

Alti autori definesc avortul ca fiind expulzarea produsului de conceptie in
primele 28 de siptamani de gestatie sau cand greutatea acestuia este mai mica de
1000 g, iar lungimea nu atinge 35 cm". Totusi, cu privire la criteriul ponderal au
existat si opinii” in sensul c3 greutatea fitului trebuie s3 fie sub 500 g pentru a fi
putea fi incident, din punct de vedere medical, un avort. Consider cd medicina a
preferat sd dea relevantd criteriului ponderal si criteriului lungimii, deoarece varsta
sarcinii, de cele mai multe ori, nu este usor de identificat. Prin comparatie, aceste
doua criterii nu prezinta dificultati, putand fi stabilite fard a comporta discutii.

Printr-o simpla lecturare, se poate observa ca nu existd o identitate perfecta
intre definitiile prezentate anterior, iar cum legea penala este de stricta interpre-
tare, ne aflam intr-o imposibilitate de trimitere in mod indirect la notiune astfel
cum este ea inteleasd in domeniul medical.

Sintetizdnd, am putea afirma c3, din punct de vedere medical, avortul reprezinta
intreruperea cursului sarcinii si expulzarea produsului de conceptie fie inainte ca

7 S. Berceanu si colab., Obstetrica si Ginecologia (pentru studenti si medici rezidenti),
Ed. Medicald Universitars, Craiova, 2009, p. 158.

8 1L. Groza, V. Astirastoae, /ntroducere in medicina legali pentru juristi Ed. CH. Beck,
Bucuresti, 2007, p. 141.

9 M. Georgescu-Briila, S. Berceanu, Obstetrica. Volumul I. Partea ], Ed. Aius, Craiova, 1996, p. 141.

'° 1. Bararu, Avortul, disponibil la http://www.medicalstudent.ro/publicatii/avortul.html, accesat la
9 ianuarie 2017.

" N. Crisan, D. Nanu, Obstetrici si ginecologie, teste pentru examene, Societatea Stiintd si
Tehnic3, Bucuresti, 1996, p. 25.

" Wiliams, (Coordonatorul in limba romand Radu Vlidireanu), Obstetrici, ed. a 24-a,
Ed. Hipocrate, 2017, p. 3.
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fatul s3 deving viabil, fie atunci cand fatul are o anumita greutate (sub 500 g, dupa
anumiti autori, sau sub 1000 g, dupa alti autori) sau o anumita lungime (35 cm).
Desi nu este explicita in definire, medicina arata in mod indirect faptul c3 avortul

presupune expulzarea unui produs de conceptie mort, intrucit toate criteriile
utilizate arata imposibilitatea produsului de conceptie de a avea o viatd independenta
de cea a mamei. Se impune a fi mentionat faptul c3 aceste criterii au fost impuse
pentru a delimita avortul de nasterea prematura.

in literatura de specialitate, nasterea prematuri a fost definiti ca fiind fie intre-
ruperea sarcinii in siptamanile 28-36, fie expulzarea unui produs de conceptie a
carui greutate este intre 1000 g si 2500 g*. Daca acceptam opinia conform careia
criteriul ponderal care marcheazd momentul final al avortului este greutatea de 500 g,
atunci, raportat la acest criteriu, nasterea prematura va fi definita ca fiind intreruperea
cursului sarcinii daca greutatea produsului de conceptie este intre 500 g si 2500 g.

Nasterea a fost inteleasd in domeniul medical ca fiind totalitatea fenomenelor
care au ca rezultat expulzarea produsului de conceptie'. Daca avortul inseamns,
din punct de vedere medical, expulzarea unui produs de conceptie mort, nasterea
nu inseamni intotdeauna expulzarea unui produs de conceptie in viata. in dome-
niul medical se vorbeste despre nasterea fatului mort. Aceasta presupune ca, dupa
moartea fatului in uter, se declanseaza travaliul in mod spontan, in decursul a doua
saptamani®. Se observa ci, desi in limbaj comun prin nastere intelegem crearea
unei vieti, in medicind conceptul este privit usor diferit, nefiind intotdeauna echi-
valent cu sensul primit in limbajul uzual.

Un fenomen ce tine de procesul nasterii este si travaliul, definit ca fiind mai
multe procese care conduc la expulzarea fatului, dar si a anexelor fetale in mediul
exterior, implicAnd contractii uterine frecvente si dureroase’®. Travaliul a fost impartit
in patru stadii: primele doud stadii presupun dilatarea colului si expulzia produsului
de conceptie, iar al treilea stadiu presupune eliminarea placentei si a membranelor.
Ultimul stadiu este reprezentant de orele subsecvente acestor procese. La randul
sdu, si nasterea a fost divizata in mai multe faze: faza 0 (corespunzitoare primelor
36-38 saptamani), faza 1 (reprezentand sfarsitul perioadei de sarcind), faza 2 (tra-
valiul) si faza 3 (in care se produce o involutie uterind )".

Am dorit s nu m3 rezum la expunerea unei simple definitii medicale a
nasterii, ci am fincercat sa evidentiez, pe scurt, procesul nasterii din perspectiva

¥ N. Crisan, D. Nanu, op. cit, p. 82.

'*S. Berceanu si colab., op. cit, p. 80.

5 Jbidemn, p. 254.

% Ibidem, p- 88.

7" V. Dobrinoiu, N. Neagu., Drept pena/. Partea specfa/a", Ed. Universul ]uridic, Bucuresti,
2014, p. 87.
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medicald, intrucit acesta va fi util, ulterior, la intelegerea din punct de vedere
juridic a expresiilor ,in timpul nasterii” si ,in timpul sarcinii”.

De altfel, desi conceptul medical de ,embrion” nu este folosit in mod expres in
infractiunile care alcatuiesc capitolul denumit ,Agresiuni impotriva fatului”, consider
totusi important si stabilirea sensului acestui termen, intrucat el este strans legat de
notiunea de ,fat” si poate avea implicatii juridice in stabilirea incadrarii faptelor.

Conform unui dictionar medical, embrionul reprezintd produsul de conceptie in
primele 3 luni de sarcind®. Acelasi dictionar medical desemneaza fitul ca fiind pro-
dusul de conceptie care urmeaza fazei embrionare, din momentul in care va dobandi
caracteristicile speciei in cauza®. Un alt dictionar medical desemneaza embrionul ca
fiind produsul de conceptie in primele doud luni de sarcind®. De asemenea, in
tratatele de specialitate s-a sustinut, pe de-o parte, ca embrionul este produsul de
conceptie din siptamanile 3-8”, iar pe de alta parte, s-a afirmat ci embrionul este
produsul de conceptie din primele 12 saptamani*.

Rezultd cu evidentd c3, desi in ambele conceptii perioada fetals urmeaza
perioadei embrionare si dureaza pana la sfarsitul sarcinii, totusi medicina nu a putut
ajunge la un consens asupra momentului de inceput si de sfarsit a fazei embrionare.
Cu toate acestea, conceptul de ,fat” apare folosit in Codul penal fara a fi definit.

3. Sensul conceptelor conform Dictionarului explicativ al limbii roméane

in Dictionarul explicativ al limbii roméne termenul ,avort” este utilizat pentru a
desemna ,intreruperea accidentald sau provocatd a graviditatii inainte ca fatul s3
poata trai in afara organismului uman”?. Se constata ca aceasta definitie se apropie
de definitia medicala. Prin urmare, in limbaj comun avortul reprezintd intreruperea
cursului sarcinii Tnainte ca produsul de conceptie s3 poata trai independent.

in sensul aceluiasi dictionar, nasterea reprezinti ,aducerea sau venirea pe
lume a unei fiinte, act fiziologic prin care fatul, ajuns in stadiul de maturitate,
este expulzat sau extras din cavitatea uterind”®*. Desi aceastd definitie foloseste
criteriul viabilitatii, al maturitdtii fatului, pentru a descrie procesul nasterii,

*® A. Plopeanu, Dictionar de obstetrici-ginecologie si geneticd, Ed. Dacia Europa Nova, Lugoj,
1999, p. 165.

¥ A. Plopeanu, op.cit, p. 184.

' S. Pang, S. Pand Jr., Dictionar de obstetricd si ginecologie, Ed. Univers Enciclopedic, Bucuresti,
1995, p. 75.

# Wiliams, (Coordonatorul in limba roméana Radu Vladsreanu), op. cit, p. 127.

* M. Georgescu-Briila, S. Berceanu, op.cit, p. 135.

% Academia Roman3, D/'cﬁonam/ Exp//'cativ al Limbii Romane, ed. a 2-a, Ed. Universul Enci-
c]opedic, Bucuresti, 1998, p. 78.

** Jbidemn, p. 669.
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aceasta nu impune aducerea pe lume a unei fiinte vii, asadar ea este compatibila

cu definitia medicala. in sens comun, totusi, prin ,nastere” obisnuim s3 desem-
nam aducerea pe lume a unei fiinte vii.

Embrionul a fost definit ca un ,nume dat oricirui organism din momentul
fecundarii ovulului si pana in momentul cénd toate organele sunt deplin formate si
organismul este capabil de viata independenta”®, iar fatul ca fiind ,produsul de
conceptie din uterul mamiferelor, din momentul cidnd incepe a avea miscari proprii si
formele caracteristice speciei si pand cand se naste”°. Prin urmare, fitul urmeaza
perioada embrionard si se caracterizeaza prin posibilitatea de a trai in afara organis-
mului matern. Definitiile oferite in acest dictionar, spre deosebire de cele medicale,
sunt totusi reticente in a delimita cele doua perioade in functie de siptamani.

4. Despre juridicizarea conceptelor

in doctring?’, s-a aritat ci un concept juridic este formal, fara un continut valo-
ric in sine, normativ, operational si evolutiv. Aceleasi trasituri se mentin si cand
vorbim despre o utilizare juridicd a unui termen nejuridic. Cand afirmdm c3 un
concept nu are un continut valoric in sine inseamnd c3 acesta este opozational,
neutru si nu se fundamenteaza pe nicio valoare. Altfel spus, continutul conceptului
nu este strict determinat, ci este privit doar prin opozitie fata de un altul. De aseme-
nea, conceptul juridic, neutru fata de valori, este vazut ca o procedurs, si nu ca o
valoare®,

Caracterul evolutiv impune ca un concept sa fie plasat in contextul istoric in care
este utilizat®, iar caracterul operational se referd la eficienta conceptului, la rolul pe
care acesta il joacd in cadrul normei, ajutand la previzibilitatea acesteia®®. Un concept
juridic este normativ atunci cand nu descrie realitatea, ci o constrange.

Plecand de la trasaturile conceptului juridic enumerate anterior, in doctrina s-au
conturat urmitoarele reguli de definire a notiunilor juridice. in primul rand,
definirea unui concept juridic trebuie s3 fie constructiva, iar nu explicativa. O atare
definitie creeazd un concept nou, neputand fi apreciata nici ca fiind fals3, nici ca

fiind adevaratd, ci poate fi apreciati doar in termeni de pertinentd. Aceasta

* Jbidemn, p. 339.

*® Jbidem, p. 370.

*7 D.C. Danisor, Juridicizarea conceptelor, in revista Dreptul nr. 3/201, pp. 54-62.

8 D.C. Danisor, Libertatea in capcani. Aporii ale justitiei constitutionale, Ed. Universul Juridic,
Bucuresti, si Ed. Universitaria, Craiova, 2014, p. 19.

* D.C. Danisor, Democratia deconstitutionalizatd, Ed. Universul Juridic, Bucuresti, si Ed. Univer-
sitaria, Craiova, 2013, p.73.

3 D.C. Danisor, ]uridicizarea concepte/or, N revista Dreptu] nr. 3/201, Ed. Lumina Lex in
colaborare cu Ed. Universul Juridic, 201, p. 63.
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definitie vine pentru a reinventa si a renunta la sensurile din limbajul uzual sau

din limbajul tehnic de specialitate®.

in al doilea rand, o definitie juridicd nu trebuie si fie aditiva, adica nu trebuie s3
descrie un concept prin atribuirea unui set de trasaturi, ci trebuie s3 fie normativa,
creata astfel incat s3 aiba aplicabilitate juridica. in plus, o definitie juridica trebuie sa
fie sistemicd, intrucat juridicizarea unui concept echivaleaza cu introducerea unei
norme in sistem. Nu putem restrange printr-un concept continutul normei supe-
rioare®.

Prin urmare, juridicizarea unui concept apare ca o operatiune complexa si
importantd. Se remarca obisnuinta de a oferi definitii in domeniul juridic, dar se
impune acordarea unei deosebite atentii in realizarea acestei proceduri pentru a
nu sufoca doctrina cu definitii explicative.

in continuare, imi propun sa ofer definitii juridice pentru conceptele medicale
analizate, dar prin definitii constructive, nu explicative, care si contribuie la
previzibilitatea normelor penale.

in primul rand, termenul ,avort” este folosit de legea penali in art. 194 alin. (1)
lit. d) C. pen. (sub denumirea de viatdmare corporald). Prin aceasta reglementare sunt
incriminate faptele de lovire sau alte violente (in sensul art. 193 C. pen.) care au
cauzat avortul.

Dacd aplicam conceptul asa cum este el definit in Dictionarul explicativ al limbii
romane sau in domeniul medical, ar insemna ca articolul in cauza se aplica doar daca
faptele de lovire sau alte violente au determinat intreruperea cursului sarcinii nainte
ca fatul sd devind viabil. Asa cum am aritat, potrivit opiniei majoritare, viabilitatea
acestuia este marcata de inceputul lunii a saptea. Prin urmare, in aceasta acceptiune
am putea vorbi de avort doar in situatia expulzarii produsului de conceptie in
primele 6 luni. Ulterior celor 6 luni, orice expulzare a produsului de conceptie ar fi o
nastere prematura sau normals, dupa caz.

Asadar, daci faptuitorul actioneazd cu intentie in vederea lezirii integritatii
corporale a mamei, insd, din culpa, produsul de conceptie cu varsta gestationala
mai mare de 6 luni este expulzat decedat, atunci fapta va fi incadrats, dupa caz,
fie ca loviri sau alte violente, fie ca vatdmare corporals, dar fara a putea retine lit. d),
intrucat nu putem vorbi de un avort. Desi ipoteza vizeaza un produs de conceptie
aflat intr-o stare avansatd de dezvoltare intrautering, se remarca o lipsd de pro-
tectie a acestuia.

Fapta individului nu ar putea fi incadratd in infractiunea de vatamare a fatului
previzutd de art. 202 alin. (3) teza a doua C. pen. (vitamarea fatului in timpul
sarcinii care a avut ca urmare moartea copilului), intrucat latura subiectivd nu este
intrunita, aceasta infractiune trebuind a fi comisa cu intentie directa sau indirecta.

3 Jbidemn, p. 64.
3 Jbidem, p. 67.
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De altfel, latura subiectiva nu este singurul impediment in incadrarea juridica a
faptei. Astfel, nu ar putea fi retinutd nici vatdmarea fatului prevazuti de art. 202

alin. (4) raportat la art. 202 alin. (3) teza a doua C. pen. (vatamarea fatului in timpul
sarcinii, din culpd, care a avut ca urmare moartea copilului), deoarece aceasts infrac-
tiune presupune nasterea unui copil viu, care decedeaza ulterior®.

Consider ca avortul ar trebui si fie definit ca fiind ,intreruperea cursului
sarcinii, expulzarea produsului de conceptie si impiedicarea acestuia de a-si incepe
viata extrautering, indiferent de varsta gestationala sau de viabilitatea sa”.

Conceptul astfel definit devine un termen medical utilizat juridic. El este un con-
cept creat prin opozitie fatd de procesul aducerii pe lume a unei fiinte vii. De aseme-
nea, conceptu] este neutry, el nu incorporeaza in sine o anumita valoare, ci reprezinta
doar procedura prin care este protejata prin mijloacele dreptului penal viata in
devenire. Conceptul nou creat nu descrie realitatea medicals, ci constrange indivizii la
reglarea unui anume comportament. Datorita definirii conceptului din punct de
vedere juridic, fiecare individ poate cunoaste semnificatia termenului si poate s3 pre-
vada consecintele faptelor sale.

Pe de altda parte, in cuprinsul art. 202 C. pen. sunt folosite expresiile ,in
timpul nasterii” si ,in timpul sarcinii”, din nou, fara a fi definite. Am ardtat c3,
desi din punct de vedere medical nasterea apare ca un proces si un complex de
fenomene, in sensul Dictionarului explicativ al limbii roméne, prin ,nastere” se
intelege un act fiziologic, iar nu un proces prin care fatul ajuns la maturitate este
adus pe lume. Tn doctrina penald®, s-a sustinut ci expresia ,in timpul sarcinii” ar
trebui sd corespunda fazei O si fazei 1 a nasterii, asa cum le-am explicat anterior,
iar prin expresia ,in timpul nasterii” ar trebui si se inteleaga intervalul de timp
caracteristic primelor doud stadii ale travaliului, adicd perioada dintre dilatarea
colului si expulzia produsului de conceptie.

Achiesez acestor definitii si apreciez cd ele ar trebui s3 se regaseasca in Codul
penal, Titlul X, pentru ca intre infractiunile care vizeaza fatul este o linie find de de-
marcatie si de aceste momente depinde incadrarea juridicd a unui numar mare de
fapte.

De asemenea, cu privire la notiunea de ,fat” utilizatd in capitolul intitulat
,#Agresiuni impotriva fatului”, consider c3 s-ar impune urmatoarea definitie care
sa dea valoare unuia dintre sensurile medicale: ,este considerat fit produsul de
conceptie care a depdsit varsta de 14 saptdmani”. Din infractiunea previzuta de
art. 201 alin. (1) C. pen. reiese ca legiuitorul a inteles si incrimineze fapta de

3 A se observa faptul ci infractiunea previzuti de art. 202 alin. (3) C. pen. nu prezinti ca
urmare imediata ,,?mpiedicarea instalarii vietii extrauterine”.
3* V. Dobrinoiu, N. Neagu, op. cit, p. 87.
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intrerupere a cursului sarcinii doar daca varsta sarcinii a depasit 14 saptamani,

motiv pentru care aceastd definitie apare ca fiind oportuna.

Concluzii

Consider cd, prin sensul acordat notiunilor medicale, am creat definitii care sa
nu poatd fi considerate ca adevarate sau false prin raportare la sensurile medicale
sau uzuale, intrucat scopul meu a fost de a ma indeparta de acestea. Definitiile
create sunt constructive, normative, cu aplicabilitate si eficientd juridica, ajutand
la intelegerea conceptelor de citre individ si la o unitard incadrare a faptelor.
Definitia ajuta atat organul chemat s3 aplice legea, care poate realiza cu mai
multd usurintd incadrarea juridica a faptei savarsite, dar lamureste si, in acelasi
timp, constrange si individul in comportamentul s3u.

Prin urmare, avind in vedere ca sensul medical al termenilor nu este accesibil
fiecarui individ, iar sensul uzual, de cele mai multe ori, poate fi influentat de etica
si de religie, consider c3 definirea acestor concepte medicale ar trebui s3 se
regaseasca in partea generala a Codului penal, in Titlul X, si s3 primeascd astfel o
formulare juridica de stricta interpretare.

% n ipoteza prevazuti de art. 201 alin. (2) C. pen. se urmdreste in principal o protectie a
dreptului mamei de a-si continua sarcina, iar nu o protectie a fitului din moment ce nu este
infractiune intreruperea cursului sarcinii avand consimtdmantul mamei, dacd varsta sarcinii nu a
depasit 14 siptidmani si daci este realizatd in institutii medicale si de persoane abilitate prin lege.
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I Abstract

The legal obligation to inform the consumer is imposed on the merchant in
order to restore the contractual equilibrium of the Consumer contract. It is essential
that the consumer be presented with all the necessary information about the
effects the contractual clauses can have. In the banking field, the borrower is in a
clear detrimental position at the time of negotiating the contract, and thus the
legislator must ensure that the representatives of the bank don’t take advantage
of their privileged position.

In this context, E.G.O. no. 52/2016 is a new regulation aimed at enhancing
the consumer protection area by introducing new obligations or by strengthening
legally the conduct that banks have to take in relation to them. The whole approach
is part of a general European framework protecting consumer rights, which tends
to become absolute, by constantly seeking a full contractual balance between them
and economic agents.
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1. Consideratii cu privire la obligatia de informare

Relatiile juridice dintre profesionisti si consumatori sunt caracterizate de un deze-
chilibru in special de natura informationala care se manifestd cu ocazia negocierii si
semnarii contractelor.

Formarea competentelor in domeniul protectiei consumatorului trebuie reali-
zata in cadrul programului de invatdmant astfel c in programele de educare trebuie
incluse aspecte privind legislatia referitoare la protectia consumatorilor, riscurile
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produselor, etichetarea produselor, practicile comerciale ale producitorilor si alte
elemente specifice derularii relatiilor cu profesionistii (potrivit art. 38-41 din Legea
nr. 296/20 04 privind Codul consumului).

Astfel cum s-a stabilit in doctring “obligatia de informare presupune comu-

nicarea cdtre contractant a tuturor cunostintelor care sunt necesare exprimarii unui
consimtamant valabil la incheierea contractului dar si la executarea obligatiilor”.

in contextul acestei obligatii, profesionistul va trebui si comunice consumato-
rului toate informatiile necesare acestuia din urma in vederea formarii unui con-
simtamant valabil®, incluzdndu-le pe cele referitoare la identitatea comerciantului,
clauze contractuale si efectele acestora, caracteristicile produselor si serviciilor sau
riscurile contractuale.

in materie bancari, consumatorii trebuie si fie, de asemenea, informati si cu
privire la riscurile specifice la care sunt supusi prin folosirea normala sau previzibils a
serviciilor bancare contractate.

Sediul materiei obligatiei de informare nu este inca unul expres prevazut in
legislatia interna. Exista texte de lege care fac referire la dreptul consumatorilor de
a fi informati cu privire la caracteristicile bunurilor si serviciilor contractante, astfel
cum sunt spre exemplu art. 47 din Codul consumului® sau art. 3 lit. b) din O.G.
nr. 21/1992 privind protectia consumatorilor®. Textele de lege prevad informarea ca
pe o obligatie a profesionistilor si, corelativ, ca pe un drept al consumatorilor, ns3
nu oferd o definitie exactd a acesteia, fiind exemplificate doar elementele pe care tre-
buie s3 le contind informarea. Cu toate acestea, lipsa consacrarii legislative a
obligatiei de informare este suplinitd de recunoasterea acesteia in baza principiului
general al bunei-credinte®.

' Anca Nicoleta Gheorghe, Carmen Spasici, Dana Simona Arjoca, Dreptul consumatiei, Ed. Ha-
mangiu, Bucuresti, 2012, p. 63.

2 1n cazul contractului de consumatie, consimtamantul se formeazd progresiv, pe o perioada de
timp cuprinsa intre receptionarea primei oferte de a contracta, incluzand aici timpul de reflectie si
pand la fmplinirea termenului legal de retractare. Pentru o analiz a formarii progresive a consim-
tamantului in cazul contractului de consumatie, a se vedea Juanita Goicovici, Formarea progresivd a
contractului, Ed. Wolters Kluwer, Bucuresti, 2009, pp. 279-310.

3 Art. 47 din Codul consumului: “Informarea consumatorilor despre produsele si serviciile ofe-
rite se realizeaza, in mod obligatoriu, prin elemente de identificare si caracterizare ale acestora,
inscrise la vedere, in mod vizibil, lizibil si usor de inteles, dupa caz, pe produs, etichetd, ambalaj de
vénzare sau in cartea tehnicd, instructiunile de folosire ori altele asemenea, ce insotesc produsul sau
serviciul, in functie de natura acestuia.”

* Art. 3 lit. b) din O.G. nr. 211992: “Principalele drepturi ale consumatorilor sunt: de a fi in-
formati complet, corect si precis asupra caracteristicilor esentiale ale produselor si serviciilor, astfel
fncat decizia pe care o adoptd in legiturd cu acestea sd corespundi cit mai bine nevoilor lor,
precum si de a fi educati in calitatea lor de consumatori;”

® Potrivit art. 1170 C. civ.: “Partile trebuie si actioneze cu bund-credintd atit la negocierea si frche-
jerea contractului, cat si pe tot timpul executarii sale. Ele nu pot inlitura sau limita aceasta obligatie.”
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Este asadar evident cd si in materia contractelor de credit bancar, informarea
imprumutatului consumator este ‘piesa centrali a dispozitivului de protectie mon-
tat pentru faza formarii contractului’.

Legiuitorul roman si european a dovedit o permanentd preocupare pentru
reglementarea cit mai exacta a activitatilor de acordare de credite, din perspectiva
cerintelor pe care trebuie si le indeplineasca profesionistul in perioada precontrac-
tuals. in acest context OUG nr. 50/2010 privind contractele de credit pentru consu-
matori a sporit masurile de protectie a imprumutatilor, inclusiv din perspectiva
constientizarii acestora cu privire la conditiile contractuale. In linia acestui demers
se inscriu si referirile la informarea consumatorilor inclusiv prin furnizarea unor
,Informatii standard la nivel european privind creditul pentru consumatori”.

Cu toate acestea, de protectia oferitd de O.U.G. nr. 50/2010 nu mai pot beneficia
consumatorii care deja contractasera credite bancare anterior intrarii in vigoare a
actului normativ.

Jurisprudenta a imbratisat viziunea privind necesitatea respectarii dreptului la
informare al consumatorilor din ce in ce mai puternic in anii de dupa criza econo-
micd, ca urmare a cresterii exponentiale a numarului de cereri de chemare in judecata
avand ca obiect constatarea caracterului abuziv al unor clauze contractuale, cu
consecinte pecuniare favorabile consumatorului.

Informarea consumatorilor se inscrie in randul unor masuri cu o lunga aplica-
bilitate in dreptul bancar si al consumului. Este justa abordarea, odatd ce teoria
dreptului civil presupune existenta unui echilibru contractual, acesta fiind nsd mult
diminuat de pozitia partilor in cazul contractelor de credit. in aceste conditii echili-
brul contractual se restabileste la nivelul elementelor necesare pentru formarea
consimtamantului prin oferirea tuturor informatiilor necesare exprimarii acestuia in
deplind cunostinta de cauza.

2. O.U.G. nr. 52/2016. Noutate sau reafirmare?

Adoptarea O.U.G. nr. 52/2006 privind contractele de credit oferite consumato-
rilor pentru bunuri imobile, precum si pentru modificarea si completarea Ordo-
nantei de urgentd a Guvernului nr. 50/2010 privind contractele de credit pentru
consumatori a fost fundamentata pe urmatoarele considerente principale:

- transpunerea in legislatia nationala a Directivei 2014/17/UE a Parlamentului
European si a Consiliului’.

® Juanita Goicovici, Dreptul consumatiei, Ed. Sfera Juridica, Cluj-Napoca, 2006, p. 103.

7 Directiva 2014/17/UE a Parlamentului European si a Consiliului din 4 februarie 2014 privind
contractele de credit oferite consumatorilor pentru bunuri imobile rezidentiale si de modificare a
Directivelor 2008/48/CE si 2013/36/UE si a Regu]amentu]ui (UE) nr. 1093/2010 Text cu re]evan’,cé
pentru SEE.
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- eventualele dificultati financiare intdmpinate de imprumutati pe parcursul
derularii unui contract de credit garantat cu un bun imobil.

- completarea cadrului legislativ care s3 stabileascd un echilibru in relatia con-
tractuala dintre consumatori si entitatile care desfdsoard activitatea de recuperare
creante.

- elaborarea de masuri care s3 asigure constientizarea de citre consumatori
a riscului pe care si-l asuma, precum si posibilitatea consumatorilor de a-si limita
expunerea la riscul ratei de schimb valutar pe durata creditului.

Conform art. 1 al textului de lege, domeniul de aplicare al ordonantei cuprinde
drepturile si obligatiile partilor in ceea ce priveste contractele de credit pentru con-
sumatori privind vanzarea, respectiv cumpararea unor bunuri imobile, contractele
de credit garantate cu ipotecd asupra unor bunuri imobile, aspecte privind evaluarea
bonitatii inainte de acordarea unui credit de citre creditorii non-financiari, anumite
cerinte prudentiale si de supraveghere, inclusiv pentru infiintarea si supravegherea
intermediarilor de credite si a entitatilor care desfasoara activitatea de recuperare
creante, precum si aspecte cu privire la furnizarea de servicii accesorii.

Ordonanta de urgentd se constituie intr-o noua reglementare care a scop spo-
rirea ariei de protectie a consumatorilor, prin instituirea unor obligatii noi sau prin
intarirea din punct de vedere juridic a conduitei pe care trebuie s-o adopte institutiile
bancare in relatia cu acestia. intregul demers se inscrie intr-un cadru general la nivel
european, de protectie a drepturilor consumatorilor, care tinde s3 devina absoluts,
prin cdutarea permanentd a echilibrului contractual total intre acestia si agentii
economici®.

Actul normativ reglementeaza astfel conceptul de ,educatie financiard”, prin in-
troducerea a doud articole (art. 4 si art. 5) care au ca scop responsabilizarea supli-
mentara a autoritatilor publice si creditorilor cu privire la practicile responsabile de
imprumut si de gestionare a datoriilor, indeosebi cu privire la contractele de credit
pentru consumatori garantate cu ipoteca.

Practic, educarea consumatorilor reprezinta un melanj intre informarea si consi-
lierea acestora, in vederea recuperarii decalajului informational intre acestia si agentii
economici care ofera servicii financiare.

De remarcat ca legiuitorul a pus si in sarcina autoritatilor publice sau a organiza-
tiilor nonguvernamentale obligatia de a contribui la educarea financiara a consuma-
torilor din perspectiva gestionarii propriului buget si a datoriilor contractate sau pe
care doresc sa le contracteze.

® Actul normativ se inscrie de asemenea in segmentul instrumentelor de protectie a consu-
matorului spre a evita suprindatorarea acestuia, prin constientizarea riscurilor contractuale. Pentru o
analizd a conditiilor supraindatoririi consumatorului a se vedea Daniela Detesan, /nsohenta persoanei
fizice. Tratamentul juridic al supraindatordrii consumatorului, Ed. Hamangiu, Bucuresti, 2015, p. 25-41.
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Cu toate acestea, se reglementeaza expres obligatia creditorilor de a organiza

cel putin anual, activitati de informare si educare a consumatorilor, punandu-se
accent in special pe specificul creditelor ipotecare si pe situatia acelor consumatori
care au in perspectiva contractarea pentru prima data a unui astfel de credit.

Informarea corectd a consumatorilor fusese o preocupare a legiuitorului roméan
chiar de la adoptarea O.G. nr. 21/1992 privind protectia consumatorilor? si ulterior a
fost reiterata prin Legea nr. 289/2004 privind regimul juridic al contractelor de credit
pentru consum destinate consumatorilor, persoane fizice', sau ulterior prin pre-
vederile O.U.G. nr. 50/2010.

Este deja general acceptat faptul ci incheierea contractului presupune
exprimarea unui consimtamant neviciat si liber, astfel ca fiecare parte trebuie s cu-
noasca toate imprejurarile referitoare la actul juridic ce se doreste a fi incheiat. Pentru
consumator, profan al cunostintelor financiare extinse, exprimarea consimtamantului
in deplind cunostintd de cauza devine o provocare, pe care agentii economici nu
trebuie sd o transforme intr-un deziderat iluzoriu.

Potrivit art. 38 din Legea nr. 289/2004, statul incurajeaza folosirea de programe
menite sa asigure consumatorilor o informare si o educare corespunzdtoare in vederea
unei alegeri corecte. Scopul urmarit este protejarea consumatorilor la achizitionarea
de produse si servicii, precum si protejarea interesului public general impotriva
publicitatii inseldtoare, a consecintelor negative ale publicitatii.

Asadar, noua reglementare nu reprezintd o inovatie legislativa in materie, insa
reluarea si intarirea obligatiei de informare si consiliere prin descrierea amanuntita
a cadrului in care aceasta se manifestd este de naturd a spori importanta pe care
atat cei implicati in astfel de relatii pre-contractuale, cit si instantele de judecatd

° Art. 18: ,Consumatorii au dreptul de a fi informati, in mod complet, corect si precis, asupra
caracteristicilor esentiale ale produselor si serviciilor oferite de cdtre operatorii economici, astfel
fncdt si aibd posibilitatea de a face o alegere rationald, in conformitate cu interesele lor, intre
produsele si serviciile oferite si sa fie in mdsurd sd le utilizeze, potrivit destinatiei acestora, in deplind
securitate.”

107 fainte de incheierea contractului, creditorul are urmatoarele ob/lga,tii:

a) sd ofere gratuit consumatorului, pe hértie sau pe alt suport durabil, un grafic de rambursare
si un exemplar al proiectului contractului de credit, in momentul solicitirii de citre consumator a
unei oferte de credit;

b) s prezinte consumatorului informatiile complete, corecte si precise privind contractul de
credit avut in vedere;

¢) sd informeze consumatorul despre intreaga documentatie de credit necesard acordarii unui
credit, documentatie care trebuie si cuprindi cel putin:

1. situatiile financiare curente ale solicitantului de credit si ale oricirui garant al acestuia,
conform reglementarilor specifice;

2. o descriere a modalititilor de garantare pentru plata integrali a datoriei si, dupd caz, o
evaluare a bunurilor care fac obiectul garantiei”.
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chemate sa se pronunte asupra legalitatii modului de incheiere a contractului, nu le
mai pot ignora sau trata cu superficialitate.

Neindeplinirea obligatiei de informare atrage deja in jurisprudenta sanctiuni',
astfel cum sunt deja celebrele solutii de ,stabilizare” a cursului de schimb valutar la
valoarea de la data acordrii creditului. in aceste conditii devine deosebit de im-
portanta pentru institutiile de credit posibilitatea de a dovedi indeplinirea efectivd a
acestei obligatii.

Directiva 2008/48/CE prevede ci banca este obligatd si furnizeze informatii
precontractuale unui client care intentioneaza s3 contracteze un credit, inainte ca
acesta sa semneze contractul, astfel incat clientul s3 poata lua o decizie in cunostinta
de cauza. La fel ca si in cazul obligatiei de negociere, stabilitd prin Legea nr. 193/2000,
dovada informarii consumatorului se va face tot de citre creditor astfel cum a stabilit
deja CJUE in cauza C-449/13 CA Consumer Finance v Ingrid Bakkaus si altii.

Ca un element de noutate, monitorizarea indeplinirii activitatilor de informare
a consumatorilor se face de catre ANPC ca urmare a comunicarilor acestora direct
de catre creditori.

Obligatia de informare a consumatorilor trebuie s3 se manifeste inca din faza
ofertelor publice cu privire la un anumit produs bancar. Acestea trebuie sa respecte
si regulile generale trasate de interzicerea publicititii inseldtoare, respectiv claritatea
si corectitudinea mesajelor astfel incit acestea si nu induca in eroare.

Ca si anterioara O.U.G. nr. 50/2010 (care se referea la informatiile standard la
nivel european, care presupuneau oferirea citre consumatori a acelor informatii con-
siderate esentiale anterior semnarii contractului de credit), noua reglementare stabi-
leste un set de informatii standard care trebuie s3 se regdseasca in orice forma de
publicitate cu privire la contractele de credit. Acestea trebuie s3 fie usor accesibile se
refera la identitatea creditorului, garantii, felul ratei dobanzii, valoarea totals a credi-
tului, DAE, durata contractului, valoarea ratelor, variatia cursului de schimb valutar.

Modificarea adusi de O.U.G. nr. 52/2016 o reprezintd necesitatea prezentarii
informatiilor cu privire la efectele pe care le-ar produce asupra costului creditului
variatiile cursului de schimb sau alte riscuri specifice, astfel cum sunt variatia
indicelui de referinta sau scidderea propriilor venituri.

Informatiile oferite consumatorilor devin tot mai precise in cazul prevazut de
art. 8, respectiv acelea oferite pe hartie sau in forma electronica.

" Sarcina stabilirii de citre instante a sanctiunilor a fost cauzati de lipsa prevederii acestora in
actele normative ce reglementeaza protectia consumatorilor. A se vedea, Anca Nicoleta Gheorghe,
Carmen Spasici, Dana Simona Arjoca, op. cit, p. 67.

2 Decizia civild nr. 240/04.04.2017 a Tribunalului Gorj, Decizia civila nr. 172/08.03.2017 a
Tribunalului Gorj, Decizia civila nr. 2328/24.06.2016 a Tribunalului Bucuresti, Decizia civila
nr. 787/27.10.2015 a Tribunalului Valcea, nepublicate.
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Informatiile prealabile se constituie practic intr-o ofertd de credit, pe care
consumatorul trebuie s3 o evalueze exact, in vederea formarii consimtamantului sau
avizat. Pe langd informarea, complets, creditorii trebuie s ofere si explicatii deta-
liate cu privire la aspectele invederate consumatorilor, astfel incat sa se substituie
unor reali consultanti de credit, orientati spre satisfacerea nevoilor imprumutatilor.

De asemenea, spre deosebire de obligatia de negociere, care in opinia noastra
ramane la stadiul de acordare a posibilititii de negociere, informarea trebuie sa fie
efectiva, sa ofere consumatorului posibilitatea reald de a se gasi pe pozitie de ega-
litate juridica fata de creditor la momentul semnarii contractului. Astfel, in cadrul
posibilitatii de informare se regasesc si cerintele de forma privind redactarea con-

tractelor de credit.

De asemenea, actul normativ modifica art. 30 al O.U.G. nr. 50/2010 prin insti-
tuirea obligatiilor de evaluare a bonitatii consumatorului din perspectiva posibilititii
viitoare de rambursare raportatd la variatia cursului de schimb si rata dobanzii.
Este o dovada suplimentara ca preocuparea legiuitorului se indreapta spre cons-
tientizarea efectelor negative ale variatiei cursului valutar.

Practic prin recunoasterea specificului activititii bancare, precum si a limbajului
tehnic utilizat atat in oferte, cat si in contractele de credit, desi acesta este in cele
mai multe cazuri preluat ca atare din reglementari, se afirma o obligatie suplimentars,
de prestare a serviciilor de informare si consultanta a consumatorilor, provenita din
obligatia generald de executare a contractelor cu buna credints, prevazuta de art. 970
C. civ. 1864 (art. 170 C. civ. actual).

Reafirmarea dreptului de informare completd a consumatorilor corespunde
tendintei introdusa prin O.U.G. nr. 50/2010 cu privire la furnizarea informatiilor
standard la nivel european (art. 1 si urm.), de a stabili un set de elemente determi-
nante pentru consumator in vederea incheierii contractului de credit, care trebuie
aduse la cunostinta acestuia.

Adoptarea si aplicarea O.U.G. nr. 52/2016 presupune insi conturarea unor ras-
punsuri clare la urmatoarele intrebari:

1. Existd o tendintd de suprainformare a consumatorilor?

2. Care va fi optica instantelor in litigiile aflate in curs?

3. Odatd cu findeplinirea exactda de catre institutiile de credit a obligatiilor
trasate, se va transfera riscul de credit in totalitate catre imprumutat?

1. Cu privire la prima intrebare, apreciem c3d exista intr-adevar o tendintd de
suprainformare, prin reducerea consumatorului, in toate cazurile, la o persoana
total neavizatd. Este adevdrat ca informarea trebuie s fie efectiva si s3 cuprinda
toate elementele necesare pentru formarea avizata a consimtamantului, ins3 aceasta
nu trebuie s3 se extindd la elemente de notorietate, sau care au intrat deja in
practica curentd a relatiilor contractuale.
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Apreciem cd aceastd opinie este impartasita si de CCR prin argumentele expuse
in Decizia nr. 62/2017": ,Optiunea pentru un credit intr-o monedd strdind este
ficutd congtient si cu bund-stiintd de citre debitor, in considerarea avantajelor pe
care acest credit le oferea in comparatie cu celelalte produse de creditare oferite
atit de creditor, cit si de alti furnizori de produse bancare (cost mai redus, acces la
o sumd mai mare de bani, posibilitatea de a-si realiza investitii mai substantiale

etc.) Concomitent cu identificarea avantajelor acestui tip de credit, imprumutatul
are posibilitatea de a identifica si dezavantajele lui, printre care riscul de a angaja o
sumd mai mare de lei pentru restituirea unui credit in valuti comparativ cu cel in
lei (daca aceasta este moneda in care obtine principalele venituri)’.

Prin urmare, cel putin in ceea ce priveste imprumutul intr-o anumita moneds,
s-a apreciat ca orice debitor a avut reprezentarea constienta a beneficiilor si deza-
vantajelor pe care acesta le implica.

Prin urmare exista o neconcordanta intre optica legiuitorului si cea a instantei
de contencios constitutional cu privire la limitele in care ar trebui informat consu-
matorul. Variatia riscului valutar este un element de notorietate, odati ce consumato-
rul are cu usurinta acces la situatia cursului valutar al RON fata de mai multe
monede, precum si la tranzactii cu acestea, care i pot dovedi modificarea cursului
de schimb.

Cu toate acestea, noua viziune a legiuitorului presupune indeplinirea obligatiei
de informare peste limitele pe care le apreciem echitabile.

2. Cea de-a doua intrebare are mai mult un caracter practic, in sensul ca instan-
tele de judecats vor tinde s aplice rationamentul juridic expus in noul act normativ si
litigiilor aflate in curs pentru contracte de credit incheiate inca din anii 2007-2008.
Indiferent de normele de punere in aplicare si discutia asupra aplicarii in timp, trebuie
tinut cont de scopul reglementirii, respectiv constientizarea consumatorilor fin
contextul dificultitilor economice cauzate de variatia cursului de schimb.

Exista un potential negativ al solutiilor pronuntate pentru litigiile aflate in curs,
sau cele viitoare, ca urmare a expunerii argumentelor care tin de informarea (pe
care noi o caracterizdm ca excesivd) a consumatorilor.

3. Un alt efect al reglementarii pe care il preconizim este acela al transferarii
integrale a riscului creditului catre imprumutat.

Astfel, criteriile impuse de legiuitor pentru indeplinirea obligatiilor de infor-
mare si consiliere au tocmai scopul de a echilibra pozitiile contractuale si de a oferi

3 Decizia nr. 62/07.02.2017 a Curtii Constitu’;iona]e a Romaniei, referitoare la admiterea
obiectiei de neconstitutionalitate a dispozitiilor Legii pentru completarea O.U.G. nr. 50/2010 privind
contractele de credit pentru consumatori, disponibild pe www.ccr.ro.
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toate elementele necesare pentru formare consimtamantului. Odat3d indeplinite
integral si intocmai obligatiile, consumatorii nu ar mai putea invoca lipsa cunos-

tintelor de specialitate si astfel intreg riscul contractual se transfera in mod just
catre acesta, conform principiului general de drept res perit debitori. Ramane de
observat cum va fi apreciata aceasts imprejurare de instantele nationale, respectiv
dacd va conduce la o schimbare a opticii acestora favorabild consumatorilor.

3. Solutii legislative in sistemul de drept francez

Cu privire la creditele in moneds strdind acordate consumatorilor, Legea de
separare si regularizare a activitatilor bancare (Loi n° 2013-672 du 26 juillet 2013 de
séparation et de régulation des activités bancaires') interzice incheierea contracte-
lor de imprumut in moneda strdind in anumite situatii, masurd aplicabild in statul
francez incepind cu data de 01 octombrie 2014. In acest sens, Autoritatea de supra-
veghere prudentiald a Bancii Frantei (Autorité de contréle prudentiel et de
résolution — ACPR Banque du France), organ de regularizare a sectorului financiar,
a reiterat recomandarea sa initiald, care data incad din anul 2012, cu privire la im-
prumuturile acordate de institutiile bancare ce comporta un risc de schimb valutar,
vizand in special creditele imobiliare acordate in franci elvetieni si rambursate in
euro.

O astfel de recomandare a intervenit la niveul anului 2012 pe fondul a doua
plangeri formulate in acest sens de catre clienti ai institutiilor bancare (BNP Paribas
si Credit Agricole du Lorraine), ce au solicitat anularea creditelor acordate,
invocand practici comerciale neloiale si manopere ilicite intreprinse de banci cu
ocazia acorddrii fmprumuturilor in moned3 strdind. Recomandarea initiald privea
definirea bunelor practici in materie de contracte de imprumut in monedsa straing,
chiar dacg, la acel moment, legiuitorul nu sesizase acest subiect spre reglementare.

Tocmai pentru aceste motive, Legea din 26 iulie 2013, de separare si regula-
rizare a activitatilor bancare, a venit sa ranforseze cadrul legal destinat creditelor cu
risc valutar.

Totodats, potrivit art. L 313-64 din Codul de consum francez, imprumutatul nu
poate contracta credite denominate intr-o alts moned3 decit euro (..) decit in
cazul in care declard c3 veniturile sale sunt percepute in respectiva moneds straina
ori ca detine in patrimoniu sume denominate in moneda ce face obiectul creditului
solicitat.

Astfel, revenind asupra Legii din 26 iulie 2013, incepand cu data de 1 octombrie
2014, imprumutatul trebuie s3 furnizeze institutiei de credit o declaratie pe proprie

" https://www.legifrance.gouv.fr/affichTexte.do?cid Textes] ORFTEXT000027754539&categorieLien=id
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rdspundere din care si reiasi fie cd cel putin jumitate din veniturile sale anuale
sunt percepute in moneda a cirei denominatie priveste creditul solicitat, fie ca
detine active denominate fn valuta creditului solicitat, a cdror valoare si reprezinte
un procent de cel putin 20% din credit®.

Riscul de schimb valutar este considerat in astfel de conditii ca acceptat de

catre persoana fmprumutatului in cazul in care, pe fondul unor schimbari la nivel
economic ce pot surveni pe perioada derularii contractului de credit, valoarea sumei
ce urmeaza a se restitui este influentata de fluctuatia cursului valutar in dezavantajul
consumatorului.

Legea impune, de asemenea, o obligatie de informare a consumatorului de
catre institutiile bancare cu privire la riscurile ce pot interveni odatd cu eventualele
fluctuatii de schimb valutar.

in ceea ce privesc regulile de competentd profesionals, inci o modalitate de
protectie a consumatorului este instituita si de catre art. D313-10-2 din Codul
consumului, care pune in sarcina institutiilor de credit indatorirea acestora de a
veghea asupra personalului lor angajat cu privire la indeplinirea conditiilor de
competenta profesionala previazute de lege, necesare pentru a putea intermedia
contracte de credit cu consumatorii®.

Prin urmare, sistemul de drept francez cuprinde o protectie suplimentarid a
fmprumutatilor, sub forma unei limitiri — aceea a imposibilititii contractarii
finantirii in anumite conditii. Este ceea ce s-a incercat si in legislatia nationald prin
O.U.G. nr. 52/2016, in sensul constientizirii consumatorilor cu privire la riscurile
reale la care se expun. Legislatia noastrd insi nu cuprinde limitirile aduse in Franta
si, astfel, expune in continuare atit consumatorul la riscul contractirii unui credit
cu o evolutie defavorabild acestuia, cit si creditorul la eventuale litigii in care
instantele vor analiza modul de indeplinire a obligatiilor de informare si consiliere.

"> http://www.cbanque.com/credit/recommandations-pret-devise.php
16 https://www.]egiﬁ‘ance.gouv.ﬁ'/amchCodeArtic]e.do?cidTexte:LEGITEXTOOOOO6069565&idArtic|e:
LEGIARTI000032549569&date Texte=&categorieLien=cid



